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Suburban Land Speculation 
By ROBERT WHITTEN* 


EpiroriAL FoREworD 


HIS article by the late Dr. Robert 

Whitten gives us a striking picture of 

the social wastes of unwise land pol- 
icies. It might be better, however, to say the 
losses resulting from the absence of land 
policies. Throughout our history we have 
followed “happy-go-lucky” methods in the 
utilization of our land. We have never had 
well thought out plans that deserved to be 
designated as social policies. Happily, we 
are just now beginning to formulate and put 
into operation land policies which will, on 
the one hand, prevent disasters such as have 
occurred in the past and, on the other hand, 
promote prosperity. 

The present depression is, in my opinion, 
attributable first of all to the absence of 
sound plans for the utilization of land in its 
broadest terms, that is to say, our natural 
resources. This depression began with the 
land at least two or three years before the 
crash in 1929. It was keenly felt in Mon- 


* Editorial Note. Robert Whitten, Director of the New 
York State Planning Board, died on June 6, 1936 at 
Albany, N. Y. He was born in South Bend, Indiana, 
and was graduated from the University of Michigan 
and later took a Ph.D. degree at Columbia University. 
He first served as legislative reference librarian of the 
New York State Library, 1898-1907. This was followed 
by seven years with the New York Public Service 
Commission, during which time he published Valua- 
tion of Public Service Corporations (1912) and Regula- 
tion of Public Service Companies in Great Britain (1914). - 


tana and elsewhere as early as 1926. The 
farmers felt it first and then it spread out in 
wider and wider circles and now the cities, 
in many cases, are in a worse plight than the 
farming areas. 

A Congressional committee recently has 
estimated the losses resulting from the 
absence of proper planning of land uses at 
$20,000,000,000. Speculation in land is 
only one of the bad features and after all, 
on the whole, perhaps a minor cause for the 
losses, vast as have been the wastes and 
suffering caused by _ speculation. Dr. 
Whitten’s article has the strength of under- 
statement. 

I must add a few words about Dr. Whit- 
ten, who was my friend and associate. He 
stands out among the wise and modest men 
with whom I have been associated during 
my career. He was so impressed with what 
had yet to be learned that he was not too 
proud to go to school after he had already 
attained distinction in his chosen field as 
a planner. When I started the School 


In 1914 Mr. Whitten became identified with the city 
planning movement, serving first as secretary of the 
Committee on City Plan and Zoning of New York City, 
then as consultant to city planning commissions in 
various parts of the country. In 1933 he became con- 
sultant to the New York State Planning Board, of 
which he was Director at the time of his death. In 
addition to numerous articles and joint publications, 
he published Economics of Land Subdivision (1927) and 
Netghborhoods of Small Homes (1931). 
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of Land Economics in New York City in 
the autumn of 1930 he enrolled as a student. 
Naturally, he made an excellent record. 
Later our trustees appointed him as full 
professor in the School of Land Econom- 
ics. This position he held until he was called 
to Albany in 1933 as consultant of the New 
York State Planning Board. He was ad- 
vanced to the position of Director of the 


New York State Planning Board, which 
position he held at the time of his death. 
He was born in 1873 and had before him 
the prospect of many years of service with 
growing fame. His friends mourn the loss 
of a lovable personality, and, like others, 
feel that his untimely death is unfortunate 
for the country. 
Ricuarp T. Ety. 





} ‘HE social wastes of speculation 


are well exemplified in the subur- 

ban land situation. Acreage that 
has no prospect of utilization for build- 
ing purposes in a hundred years rises 
to absurd heights in boom years and 
sinks correspondingly with the boom’s 
collapse. Some of it is subdivided into 
building lots. These lots are not needed. 
They are bought by people of small 
means as an “investment.” In due 
course they are (or in all reason should 
be) abandoned because they are not 
worth the taxes that are levied upon 
them. 

As shown in the careful study by 
Messrs. Simpson and Burton, there was 
excessive speculation during the period 
1923 to 1928 in the Chicago region.! 
Farm lands that would not be needed for 
building purposes within any ascertain- 
able period were bought and sold at 
values that would scarcely have been 
justified if they were dead ripe for 
building operations. Farms were sub- 
divided and the lots retailed to hun- 
dreds of thousands of speculators. Most 
of those subdivisions are still vacant 
and a large proportion will remain 
vacant for the next 20 years at least. 
Many of the lots will doubtless be for- 
feited for unpaid taxes. 

At the start of the boom much of this 
land was assessed at farm prices. With 
the progress of the boom, assessments 





1Herbert D. Simpson and John E. Burton, The 
Valuation of Vacant Land in Suburban Areas: Chicago 
Area (Chicago: Institute for Economic Research, 1931). 


were gradually increased until in 1928 
the assessments, while low as compared 
with growing speculative values, were 
several times greater than warranted 
by sound investment principles. 

For Cook County outside the City 
of Chicago in 1928, 240,000 acres of 
vacant lands and 335,260 vacant lots 
were valued at $593,000,000 or an aver- 
age of $1,794 per acre. Messrs. Simpson 
and Burton have estimated that the 
true value, speculative inflation ex- 
cluded, did not in 1928 exceed an aver- 
age of $538 per acre, or but 30% of the 
assessed value. Here is a loss of $410,- 
000,000; it is some indication of the 
tremendous wastes incident to present 
methods of urban expansion. The 
335,260 vacant lots were estimated to 
be more than sufficient to take care of 
probable growth for a period of 30 
years. Most of these lots are a dead 
loss to the buyers. Doubtless many 
have been or will be forfeited for non- 
payment of taxes. The only possible 
use of the land was agricultural and 
that possibility has now been destroyed 
by the many small ownerships. 


Value Stages of a Building Lot 


Three important value stages may be 
noted in the development of a building 
lot: (1) the farm value of the raw 
acreage; (2) the subdivision value of the 
raw acreage; and (3) the value or cost 
of the lot when fully improved and 
built upon. 

By the “farm value” of land is meant 
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its normal or income value for agri- 
cultural purposes uninfluenced by pos- 
sibilities of future urban use. 

By ‘‘subdivision value” is meant the 
value of acreage when it is ripe for con- 
version into building lots. 

By the “‘value or cost of the lot” when 
fully improved and built upon is meant 
the difference between the normal cost 
of the building and the total cost or 
value of the house and lot. The cost 
of the lot includes the cost of the raw 
land in the lot and its proportion of the 
cost of the land in streets and in neigh- 
borhood parks and playgrounds. It 
includes also the cost of lot improve- 
ment and planting and a proportionate 
share of the cost of street and park im- 
provement or of other community serv- 
ices or amenities. 

In a fairly typical case in 1930, near 
a city of less than 300,000 population, 
farm value might have been $50 to $200 
per acre; value of land ripe for sub- 
division might have been $1,500 an 
acre; and the value of a fully improved 
dwelling lot might have been $1,200 
(total cost of house and lot $6,000). 
At six lots to the gross acre this gives 
a total of $7,200 an acre for the fully 
improved land. It is difficult to get 
at the real farm-use value of suburban 
acreage. Its selling value, even if 
located much beyond the range of 
present subdivision activity, is affected 
by possible demand for various semi- 
urban, open-development uses and by a 
possible future demand for subdivision. 
These purely speculative future pos- 
sibilities do increase the present sale 
value of the land; how much depends 
on the particular stage in the long-term 
speculative swing. In 1926 the specula- 
tive element was large. At present it is 
small. 

Messrs. Simpson and Burton in their 
study of vacant land values in the 


Chicago area estimate average farm- 
land rentals at $7.00 to $8.00 an acre.? 
This was in 1928. The rich prairie soil 
of Cook County is unusually valuable 
for truck gardens. The lands around 
many cities would average much lower 
in farm value than those in the Chicago 
region. 

Close-in agricultural land has little 
additional value, even for truck-raising 
purposes, because of nearness to the city 
market. The motor truck brings all 
land within a 50-mile radius into direct 
competition with the close-in land. 
Moreover, the close-in land is usually 
handicapped for agricultural use by the 
uncertainty of tenure. The capital in- 
vested in buildings, improvements, and 
soil enrichment may be lost if a sub- 
divider concludes that he can make a 
profit by cutting the land up into build- 
ing lots and retailing them to small 
speculators. 

Based solely on a rental income of 
$7.00 an acre, a capital value in excess 
of $100 or $150 an acre cannot be 
assumed. If taxes are 2% and interest 
on investment is figured at °%, the 
capital value will be $100. We are con- 
sidering here value for farm uses only, 
with no consideration whatever of pos- 
sible future urban use. 


The Value of “Ripe” Farm Acreage 


Assuming that, in 1930, $50 to $200 
may have stood for the real capital 
value of an acre of land for strictly 
farming purposes in the environs of the 
typical city, what was the value of the 
farm acre when it was ripe for con- 
version into urban building sites? 

The value of raw land when ripe for 
subdivision and development is funda- 
mentally dependent on the same general 
factor that creates land value for other 
purposes: that is, a capitalization of 





2 [bid., p. 28. 
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income or satisfaction derivable from the 
highest use for which the land is suitable. 
Elements in the value of a tract of subur- 
ban land are: (1) value for agricultural 
purposes; (2) value for country estates; 
(3) value for various open-development 
uses, such as golf courses, parks, insti- 
tutions, airports, heavy industries, etc.; 
and (4) value for subdivision and sale 
and use for house sites. 

The value of acreage will certainly 
not be less than its value for open- 
development purposes. If acreage is to 
be purchased for subdivision into build- 
ing lots, the cost of the acreage plus the 
cost of development and marketing 
cannot normally exceed the total sale 
value of the building lots. The sale 
value of the lots, in turn, though de- 
pendent on many factors, is fixed within 
certain limits by the economic status of 
the families that will buy the lots and 
build homes upon them.® 

A study made in 1930 of sale values of 
acreage ripe for large-scale building 
operations in some 20 cities shows a 
marked variation in acreage values de- 
pending on the size of the city and the 
value range of the houses for which the 
tract seemed appropriate. The value 
range of the houses to be erected and 
sold was of more importance than the 
size of the city. It was found that for 
cities under 300,000 population the 
acreage values in tracts suitable for high- 
cost houses were normally about 2.5 
times the values in tracts suitable for 
low-cost houses; and acreage values in 
tracts suitable for medium-cost houses 
were 1.5 times the values in tracts suit- 
able for low-cost houses. For cities over 
300,000 these multiples were respec- 
tively 3 times and 1.75 times.‘ 

The value of acreage is, of course, 


3 Robert Whitten and Thomas Adams, Neighdor- 
hoods of Small Homes (Cambridge: Harvard Univer- 
sity Press, 1931), pp. 29-37. 
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dependent on the profit that can be made 
from its subdivision and sale. This 
must in turn depend on: (1) the cost of 
grading, drainage, and street and lot 
improvements; (2) the cost of market- 
ing; (3) the current sale price of lots of 
the most suitable kind; and (4) the 
number of such lots per gross acre.’ 

This same study also disclosed a fairly 
close ratio between the value of the lot 
and the value of the typical house for 
which the lot is most appropriate. It 
was found that the value of the lot 
averaged about 20% of the total value 
of the house and lot. There is, however, 
considerable variation in this relation. 
The normal range is clearly between 16 
and 25%. In the cities of over 500,000 
the median is generally above and in 
cities of under 300,000 below the 20% 
average.® 

If the lot bears its full share of the 
cost of neighborhood or community 
utilities and services, including small 
parks, as well as all costs of lot improve- 
ment (grading, seeding, walks, and 
planting), these costs plus the raw land 
costs are quite likely to be at least 20% 
of the total cost of the house and lot. 

While in a particular city at the height 
of the boom in 1925, the real investment 
value of suburban acreage might have 
ranged from a farm value of $50 to $200 
an acre to a subdivision or conversion 
value of $1,000 to $3,000 an acre, the 
actual prices obtained for acreage in 
that year probably ranged from $500 
to $6,000 an acre. In many cases these 
lands were bought at these inflated 
prices by subdividers who staked off 
the land into 40-foot lots, erected a few 
mammoth signboards, advertised an 
auction sale, and “‘sold out” in a few 
months’ time at an average price per 


4 Ibid. 
’ Ibid., p. 31. 
 Ibid., p. 32. 
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acre of $10,000 to $20,000. A large 
share of this spread between acreage 
price and subdivided price is made up 
of merchandising costs — advertising, 
salesmen, and office overhead. Quick 
sales at inflated prices require an ex- 
pensive order of super-power salesman- 
ship. 

Under the influence of boom psy- 
chology the practically worthless so- 
called house-lot approaches the sale 
value of the fully improved lot in an 
established residential neighborhood and 
the so-called business frontages along 
the “main avenues” laid out on a sub- 
division plat take on really fantastic 
“values,” induced by a vision of their 
speedy occupancy by high-rental busi- 
ness buildings. 


The Land Lottery 


Most vacant lot buying is pure 
speculation—not investment. The buyer 


takes a chance at great and, to him, 


unfair odds. The total losses are much 
greater than the total gains. But it is 
the nature of man to be willing to 
gamble for high stakes. He is ready to 
risk a little to gain much, even though 
he knows he is risking more than the 
real odds against him warrant. This is 
true of the honest lottery where the total 
receipts from ticket sales are ordinarily 
much in excess of the disbursements for 
prizes. Land speculation, however, 
is a lottery in which the grand prizes 
are so enticing that under the influence 
of boom psychology men are willing to 
take odds of 5 to 1 when on any logical, 
actuarial, or probability basis they 
should be entitled to odds of 100 to 1. 
There are certain distinct disad- 
vantages of land speculation as compared 
with the ordinary lottery. The land 
speculator discovers that his purchase 
price is just a first payment. There- 
after he must make burdensome tax 
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payments and these payments increase 
as the assessments gradually catch up 
with the inflated values. Then there may 
be interest payments on a mortgage. 
The land speculator gets in and in most 
cases he cannot get out without sacri- 
ficing all he has put in. 

The subdivider of unimproved lots is 
a merchant—not a speculator. He buys 
acreage at wholesale from farmers or 
large-scale speculators in order to be 
able to retail it in small lots to the little 
speculators. His business involves risk 
because he may overestimate the “‘suck- 
er” market and a high-pressure cam- 
paign costs a lot of money. This risk 
must be compensated for by a high 
margin of profit. Hence the tendency 
to higher and higher acreage prices is 
somewhat restricted. 

Of course, tax assessments follow, 
though with considerable lag, the in- 
flation caused by speculation in acreage 
and vacant lots. The tax revenues de- 
rived from these inflated values consti- 
tute a large portion of the total tax 
revenues of many suburban towns. 
Indeed, it is a considerable item in the 
revenue of metropolitan counties and 
cities. These governments do partici- 
pate very largely in the profits of the 
great American lottery of land specula- 
tion. The subdividers also participate 
in these lottery profits. The specula- 
tors who buy the lottery chances prob- 
ably pay out at least $10 for every 
$1.00 that is returned in prizes. 

But the tax revenue obtained is not 
all clear gain. Roads are paved and 
water mains laid at public expense to 
aid “development.” Scattered homes in 
scattered subdivisions increase the cost 
of most municipal services. Standardized 
street and lot systems, already dis- 
carded in good planning practice, will 
be quite obsolete in 20 or 40 years when 
the typical boom-period subdivision 
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will be actually needed for urban ex- 
pansion. 

From the standpoint of municipal 
economy an honest government lottery 
would probably be more profitable and 
dependable than the present tax on the 
capital value of vacant land. Generally 
speaking, the evils of gambling in 
lottery tickets are not as serious and far 
reaching in their social and economic 
repercussions as are those attendant 
on speculation in vacant land. 

Taxes and Speculation 

As to whether the tax on vacant land 
tends to diminish or increase specula- 
tion is an open question. On the one 
hand it is argued that a 2% tax on the 
capital value of the land is a very heavy 
burden and must tend to discourage the 
holding of vacant land for speculative 
purposes. It is doubtful, however, if 
under boom psychology the thought of 
the tax burden plays any appreciable 
part in limiting speculation. It probably 
is considered most by the speculator in 
acreage. But in boom times the chances 
of great gains seem so rosy that taxes 
appear quite negligible. The subdivider 
of unimproved lots does not have to 
consider taxes, because he expects to 
sell out before taxes are due. The small 
speculator in vacant lots, to whom taxes 
based on sale prices will be really con- 
fiscatory, apparently never gives the 
matter a thought. 

On the other hand there is some reason 
to think that the taxation of land at its 
capital value tends to increase land 
speculation. Farm land for which there 
is a possibility of urban use within a 
period of 20 years does have a partly 
real and partly speculative capital value 
considerably above its income value for 
farm use. As farm land it may rent for 
$5 to $20 an acre. A rental of $14 an 
acre will pay 5% interest and allow for 
a 2% tax on a $200 valuation. But when 


the assessed value becomes $1,000 an 
acre and the annual tax $20 the farm 
owner has to pay in taxes 43% more 
than the total rent. Under such condi- 
tions sale to some speculator or to a 
subdivider is the only solution for the 
farm owner. As land values increase, the 
tax burden becomes very heavy for the 
owners of large private estates and also 
for golf and country clubs. As a re- 
sult, fine estates and golf courses are 
cut up into lots many years in advance 
of any real economic need. 

The present spread between farm 
value and future urban value is so great 
as to handicap seriously the efficient 
utilization of a broad belt of suburban 
land for a period of 30 to 100 years, 
Even assuming that all land buying is 
based on a conservative consideration 
of probable growth and necessary carry- 
ing charges, a 30-year period of ripening 
is quite normal. An investor buying 
land for $100 an acre can hold it for 40 
years before his investment figured at 
5% for interest and 2% for taxes or a 
total of 7% compounded will amount 
to $1,500 an acre. If he buys at $200 
instead of $100, this period will be 30 
instead of 40 years. It is easy to see 
therefore that most suburban land, even 
without the stimulus of unreasoning 
speculation, will necessarily have a 
capital value substantially in excess of 
value for farm purposes. The land is 
partially sterilized so far as effective 
social utilization is concerned. To this 
evil must be added the really tremendous 
social and economic waste and wreck- 
age of the subdivision lottery. 

Practically the entire spread between 
farm value and acreage value when ripe 
for conversion into building lots is a 
surplus or residual value. It is not, in 
general, created by the owner; it has no 
ascertainable cost of production. It 
may have cost the owner in interest and 
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taxes either more or less than the amount 
for which it can be sold. The amount 
that the owner has thus invested does 
not bear any necessary relation to the 
amount that it is actually worth to the 
developer who converts it into building 
Jots or to the small home owners who 
buy the houses. 

It is entirely possible to assume condi- 
tions under which acreage ripe for con- 
version into building lots would possess 
little or no surplus or residual value 
above that actual income value pos- 
sessed by the land when used for farm- 
ing or other “open” uses. If, for ex- 
ample, the development costs are so 
increased by high standards of com- 
munity services and the provision of 
trees, parks, and amenities that these 
development costs plus building cost 
and plus a minimum farm value for the 
land, produce a total cost equal to the 
price that can be obtained in the market 
for the completed house and lot, there 
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is no surplus remaining that can be used 
to give additional value to the raw land. 

The present normal spread between 
farm value and value for building pur- 
poses can be reduced by social controls 
that will compel whoever undertakes 
the responsibility of the subdivision of 
land into building lots to assume also 
the responsibility of building the com- 
pleted neighborhood with a full com- 
plement of utilities and community 
services. If this is done, the range of 
acreage value will be quite definitely 
limited. The developer cannot pay more 
than the limited margin between other 
necessary costs and selling price and the 
owner will not take less than the value of 
the land for agricultural or other semi- 
urban uses. Possibly by these increased 
development standards the cost of the 
raw land for low-cost housing could 
be stabilized at two- or three-fold its 
value for farm purposes instead of at 
10- to 15-fold as it was in 1930. 





The London Sliding Scale: Incentive and 
Efficiency in the British Gas Industry 


IBy PHILIP CHANTLER* 


N JANUARY, 1936 appeared the re- 

port of a Massachusetts Special 

Commission “established to investi- 
gate relative to the sliding scale method 
of rates for use by public utility corpora- 
tions engaged in the distribution of gas 
and electricity”.! The model which 
members of the Commission have in 
mind for possible application in regu- 
lating Massachusetts utilities is evi- 
dently? the Washington Plan, employed 
since 1924 by the Public Utilities Com- 
mission of the District of Columbia. 
But the germ*® of the Washington Plan 
was the Boston sliding scale under which 
the Boston Consolidated Gas Company 
operated from 1906 to 1926. And the 
Boston sliding scale was nothing but 
the London sliding scale imported by 
the Minority of the Special Committee 
appointed in 1905 “to consider the 
London sliding scale of prices and divi- 
dends as applied to gas companies”’.‘ 
Current interest in the more recent de- 
velopments justifies a review of the 
English prototype. 

At the present time, the sliding-scale 
principle—to apply some inverse ratio 
between utility price variations and 
divisible earnings—is widely employed 
in the statutory machinery by which 
Parliament regulates British utility com- 
panies. In one form or another it ap- 
pears in private acts relating to about 
half the gas companies, many electric 
power companies (suppliers at whole- 
sale), and some of the electricity dis- 
tributors; and in 1921 it was applied in 

* Commonwealth Fellow from Manchester Univer- 
sity, at Harvard University, 1934-6. 


1Commonwealth of Massachusetts, House Docu- 
ment No. 1600. 


legislation for regulating the railways 
(steam railroads). 
Historical Background 

For 60 years the sliding scale has been 
used in the regulation of British gas 
companies. From the beginning of the 
gas industry in 1812, when the London 
and Westminster Gas Light and Coke 
Company received its charter, gas com- 
panies had obtained the special powers 
required for their operations through 
private acts of Parliament, and Parlia- 
ment came to insert in these acts pro- 
visions designed to prevent monopoly 
abuse. Acts passed after 1840 usually 
contained a clause limiting dividends to 
10% on capital stock and providing 


that excess profits earned in any year 
should result in reduction of gas rates 


the following year. From 1850 maxi- 
mum prices chargeable for gas also were 
usually specified in the acts. In the 
regulation of London’s gas supply this 
maximum price and dividend system 
grew more elaborate as the 13 metro- 
politan companies ceased to compete 
and began to consolidate. A body of 
Gas Commissioners was established in 
1868, charged with preventing excessive 
rates and defective service, and with 
securing “due care and management” 
on the part of the London companies. 
This experiment in commission regula- 
tion proved unsatisfactory and was 
short lived; frequent protests were 
raised against the price of gas in London 
and bills were brought forward to munici- 

2 [bid., pp. 15-17, 21, 36, 39; Appendix C. 

3See Public Utilities Law of the District of Colum- 


bia, J 18. 
4Commonwealth of Massachusetts, Special Com- 
mittee Report, 1906; Minority Report, pp. 57-85. 
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palize the London gas supply. The only 
alternative to public ownership seemed 
to be some new arrangement to promote 
efficiency in company management with- 
out constant intervention by public 
authority. How provide a_ public 
service company enjoying a substantive 
monopoly with an incentive toward 
lower costs and prices? 

The means found was the sliding 
scale. The notion of linking dividends 
payable with prices charged, so that re- 
ducing its price would authorize a 
utility company to increase its divi- 
dends, and a price increase would re- 
duce dividends payable, was by no 
means new. The Sheffield Gas Act, 
1855° provided that 10% dividends 
should be payable if the price of gas was 
not more than 3s.6d.° per thousand 
cubic feet (MCF); if the price .was 
higher in any year, only 8% was pay- 
able. In a number of private acts 
passed after 1867 a maximum price for 
gas and a standard rate of dividend 
were prescribed; if the price was re- 
duced below the statutory maximum, 
dividends might be increased on a speci- 
fied scale. All these early forms related 
to provincial gas companies, but in 
1875 a new bill was brought forward to 
regulate the London companies under 
which a standard price and a maximum 
rate of dividend were prescribed; if the 
price was raised above the standard, 
dividends must be reduced. The price 
was to be fixed at 3s.6d., with a maxi- 
mum dividend of 10%, reducible by % of 
1% for every penny in the price above 
3s-6d. The Board of Trade took ex- 
ception to this proposal, but favored a 
“slide” working both ways: 
to Her 


Majesty’s Government to be a breach of 
the existing arrangements with the com- 


“Such a_ provision augones 


518 & 19 Vict., ch. 14. 
°Take 1 shilling as 25c and 1 penny as 2c. 
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panies, to which . . . they could not agree 
. .. [but] it appears to them to be a question 
well worthy of consideration whether the 
principle of a sliding scale, in which the 
price shall vary inversely as the dividend, 
would not be a more effectual mode of 
securing ‘due care and management’ than 
the present mode of official revision.”” 


The sliding scale in its two-way form 
first appeared in the Commercial Gas 
Company’s Act of 1875.8 Under this 
Act a standard price of 3s.9d. per 
MCF was fixed, with a standard divi- 
dend of 10%. For every penny by which 
the actual price charged in any year 
exceeded, or was less than, the standard 
price, the dividend payable that year 
must be decreased by, or might be in- 
creased by, % of 1% from the standard 
rate. If, for instance, the price actually 
charged by the company in any year 
was 4s.Id., only 9% dividend was pay- 
able that year; a price of 3s.5d. would 
authorize a dividend of 11%. 

The other London companies, Gas 
Light and South Metropolitan, _re- 
garded this innovation with misgivings. 
“If the Commercial Company could 
work miracles or chose to commit 
suicide, they were quite willing to let 
them do so.” But in the following ses- 
sion, when they came to Parliament for 
new powers, both Gas Light and South 
Metropolitan adopted the sliding scale, 
with provisions similar to those with 
which the Commercial was now work- 
ing. This, with minor variations, re- 
mained the general form of the sliding 
scale in the British gas industry. From 
1877, when it appeared in Standing 
Orders of both Houses, the “‘slide’”’ was 
widely adopted by gas companies com- 
ing for new powers. Within 3 years 50 
companies, and within 25 years 200 
companies—almost half the statutory 


7 Return of the Board of Trade to the Parliamentary 
Committee on the Metropolis Gas Bill, 1875. 


. 3 38 & 39 Vict., ch. 200. 
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companies in the industry—were oper- 
ating under the sliding scale. 


Obstacles. to Statistical Measurement of 
Sliding-Scale Results 


At this period the sliding scale in the 
British gas industry was made the sub- 
ject of several investigations by those 
who were interested in the possibilities 
of its application in this country®. In 
the course of these studies it was na- 
tural that attempts should be made to 
obtain some measure of the efficacy of 
the sliding scale from the official sta- 
tistics relating to gas companies.'° Re- 
ductions in costs and prices by sliding- 
scale companies over periods of years 
were cited. But merely to cite reduc- 
tions in prices charged by “slide” com- 
panies over a period of years is quite in- 
conclusive if other important factors 
are at work making for reductions of 
costs during that period. For example, 
it proves nothing at all to show great 
reductions in the costs and prices of the 
companies operating under the sliding 
scale during 1875-1900. These were 
years of heavy reductions in the general 
price level” which would be reflected in 
some degree in gas-making costs. The 
current improvements in gas-making 
technique, utilization of by-products, 
and the rise of cooking, heating and 
power loads would all tend to reduce gas 
companies’ unit costs. And there were 
the external stimuli provided by the 
beginning of the electric light industry, 
and the widespread tendency of local 
authorities to take gas supply into their 
own hands at that period. The re- 
ductions of costs and prices in “slide” 
companies might be wholly accountable 

See Massachusetts Special Committee to consider 
the London sliding scale, 1906, supra; Nathan Mat- 
thews, The Public Regulation of Gas Companies in Great 
Britain and Ireland (Boston: Rockwell & Churchill, 
1905; 2nd. ed., 1915); W. H. Gardiner, The London 


Sliding Scale (New York: N.E.L.A., 1906); R. H. 
Whitten, Regulation of Public ‘Service Companies in 
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in terms of such factors, and the sliding 
scale be wholly irrelevant. This method 
is as questionable as taking the reduc- 
tions in rates charged for electric cur- 
rent over the last decade in the Dis- 
trict of Columbia as a direct measure of 
the efficacy of the Washington Plan, 
and ignoring the effects of a rapid 
growth in the population of the area 
and of boom conditions in the chief 
local industry, Federal Government. 
It might seem less objectionable to 
compare results of sliding-scale and 
maximum-price companies over a pe- 
riod. But this too is of doubtful value. 
Many variables which affect costs as 
between area and area, company and 
company, and which are wholly inde- 
pendent of management, can neither 
be accurately discounted nor treated 
as constant in such comparisons. Net 
coal costs vary with freightage (dis- 
tance from coal fields) and with local 
markets available for coke; distribu- 
tion costs per MCF with consumer den- 
sity and consumption per consumer; 
gas lost will depend perhaps as much on 
the geological nature of the supply 
area as upon standards of construction 
and maintenance. Other such factors 
influence the cost of manufacturing and 
distributing gas, as between different 
companies, and are largely or wholly 
external to quality of management. 
The effects of the local variables 
would be reduced by taking a large 
number of each type of company and 
averaging in some way the results for 
“slide” companies and for maximum- 
price companies. But even here there 
remain obstacles to any positive con- 
Great Britain (New York: Public Service Commission 
for the First District, 1914). 
10See Massachusetts Special Committee, supra, 
pp. 63-4, 69-70; Matthews, op. cit., 2nd. ed., pp. 79-82, 
128-34; Whitten, op. cit., pp. 174-8, 180-4. 
11 Sauerbeck’s index of general commodity prices in 


England falls from 111 in 1873 to 61 in 1896 (average 
1867-77 = 100). 
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clusion. It is notable that the average 
size of the “slide” companies is much 
greater than that of the maximum-price 
companies; smaller units of the industry 
have tended to remain under the older 
system. If mere size is a factor making 
for greater economy in gas-making, it 
might be that any diseconomy shown by 
the maximum-price companies as com- 
pared with the “slide” companies was at- 
tributable simply to their smaller size.” 
Here again lower costs and prices in the 
“slide” companies might be entirely 
independent of the operation of the 
sliding scale. 

Even if a group of “‘slide’”” companies 
shows average costs and prices appre- 
ciably below the averages of a group of 
maximum-price companies of compar- 
able size, this evidence is ambiguous. 
There remains the problem of determin- 
ing causal relationships. It may be that 
the more efficient companies adopt the 
sliding scale on account of the benefits 
which they expect to gain under it, 
rather than that some companies show 
greater efficiency because they operate 
under the “slide.” The causation may 
be the reverse of what the statistical 
comparisons assume. To some extent 
this is the actual situation. Those com- 
panies which still operate under the 
maximum-price system tend to be those 
which do not expect to obtain greater 
dividends through more efficient manage- 
ment, under the machinery of the slide, 
and most of the progressive companies 
converted to the sliding scale years ago. 
In so far as companies have adopted 
the sliding scale because they are 
eficient, rather than are efficient be- 
cause they have adopted the sliding 


2 Common experience suggests that the large under- 
taking can usually sell gas cheaper than the small, 
but the rule is subject to many exceptions, and any 
general conclusion seems unjustified. 

8 Therefore, since their capital structure consisted 
predominantly of common stock, they might con- 


scale, any statistical demonstration of 
greater efficiency in “slide” companies 
as compared with maximum-price com- 
panies tells little about the efficacy of 
the sliding scale itself. 

A further relevant factor is the auc- 
tion clause. In every sliding-scale act 
except the original Commercial Act of 
1875 a clause has been inserted provid- 
ing that all new capital stock shall be 
sold by public auction to the highest 
bidder, all premiums received being 
added to the capital of the company, 
but not entitled to dividend. This pro- 
vision has meant in many cases a very 
appreciable reduction in cost of capital, 
as compared with the former practice of 
allotting new stock to existing share- 
holders at par. But so long as maxi- 
mum-price companies did not come to 
Parliament for increased powers after 
1877 (when the auction clause came to 
be generally inserted in gas acts), they 
were not subject to the auction clause." 
As a class, therefore, maximum-price 
companies might for years be paying 
more for their capital than did “slide” 
companies, and this be reflected in 
higher costs and prices. But the auc- 
tion clause is no more inherent in the 
“slide” system than in the maximum 
price; it is still another variable in the 
comparison independent of the sliding 
scale itself. 

In the face of all these obstacles to 
satisfactory statistical results, perhaps 
the most positive conclusion suggested 
is that there seems to be little statistical 
evidence either for or against the slid- 
ing scale. This is the general conclusion 
of the writer who had done the most 
elaborate research on these lines yet 
published." 
tinue to pay out 10% on invested capital—a hand- 
some return in a well-established business. 

4C. S. Morgan, Regulation and Management of 
Public Utilities (Boston: Houghton and Mifflin, 1923), 
pp. 162-70, 
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Theoretical Considerations 


Statistical evidence failing, it is neces- 
sary to fall back on some theoretical 
considerations and on such direct evi- 
dence as is available. There has been a 
certain amount of acclamation of the 
sliding scale, mainly by observers out- 
side the industry. The Parliamentary 
Committee on Metropolitan Gas 
Charges, 1899, reported that they had 


“no hesitation in coming to the conclusion 
that the principle of the sliding scale is 

. an excellent one and should be main- 
tained . . . the arrangements have had a 
beneficial effect upon the gas undertakings, 
especially as far as the consumer is con- 
cerned,” 


and they had 


“received no evidence to induce them to 
propose any alteration in the system.” 


The Minority of the Massachusetts 
Special Committee of 1906 believed 


“that the partnership principle of participa- 
tion in profits and losses by the companies 
and the consumers, upon which the sliding 
scale rests, has proved an inducement to 
the gas companies in Great Britain to 
manage their business prudently, skilfully, 
and economically . . . and that it has sur- 
passed [all other methods of control] in 
establishing respect and confidence between 
the companies and their consumers and 
employees in London ... The system has 
now and for many years has had the cordial 
support of the consumers and the companies 
in London, of both Houses of the British 
Parliament, the London County Council 
and the Board of Trade, and of the wage- 
earners and their representatives,—in fact 
of the overwhelming majority of all classes 
and conditions.” 


After surveying for a second time the 
working of the sliding scale, Nathan 
Matthews wrote in 1915 that this was 
the “final solution of the gas price prob- 
lem in Great Britain”.'® 


15 Massachusetts Special Committee, 1906, op. cit., 
p. 58. 


To understand the attitude of those 
currently concerned with the operation 
of the sliding scale, attention must be 
given to its history and development 
since 1915, and to the practical aspects 
of certain theoretical problems which 
it raises. 

Cost Factors. The theory of the slid- 
ing scale is to reward greater efficiency 
in management (reducing prices) and to 
fine inefficiency (increasing prices), by 
authorizing an increase, and compelling 
a reduction, of dividends payable. But 
suppose the changes in price are not the 
result of changes in efficiency. To take 
the obvious specific instance, should 
reductions of gas prices as a result of 
cheaper gas-making materials caused by 
reductions in the general level of prices 
authorize increased dividends; and 
should rising costs of materials compel 
a reduction in dividends? The only 
price changes which should be counted 
in adjusting dividends payable under 
the “slide” mechanism are those strictly 
related to quality of management; 
price changes resulting from factors 
external to management can properly be 
treated only by readjusting the standard 
price so that their influence is neutral- 
ized. In other words, if dividends pay- 
able under the “slide” are going to 
vary with managerial efficiency alone, 
any price increase external to manage- 
ment must be added to the existing 
standard price, and any external price 
reduction must be subtracted from the 
standard price; then this new figure must 
be used as the standard from which 
dividends payable are calculated under 
the “slide.” The standard price must 
be adjustable with every price change 
not related to quality of management. 

Both phases of this problem—ex- 
ternal cost reductions and external cost 
increases—have been encountered in 


16 Matthews, op. cit., p. 140. 
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the regulation of British gas companies 
under the sliding scale. The “‘slide” was 
introduced at the beginning of a 20-year 
period of falling prices; gas-making costs 
fell, prices correspondingly, and with- 
out unusual efficiency on the part of 
management, many companies were 
authorized under the sliding scale to 
pay out, and did in fact pay out, divi- 
dends of 10% to 15% on par. After 
1890 these high nominal dividends at- 
tracted the attention of some local 
authorities, several of whom came to 
Parliament for reductions in the stand- 
ard prices of “‘slide” companies operat- 
ing in their respective areas. At first 
the Board of Trade refused to modify 
the terms fixed; bargains had been 
struck and must be honored. But in 
1899 a reduction was made in the 
standard price of a provincial gas com- 
pany,!” the standard prices of all three 
London companies were lowered after 
1900, and 23 similar instances followed 
before 1914. The principle was def- 
initely established that standard prices 
should be revisable with changes in 
gas-making costs. But no statutory 
machinery was set up for making such 
revisions; Parliament would only re- 
duce a standard price when the com- 
pany came for new powers, and only 
then when there seemed to be clear 
evidence of excessive profits. The 
ordinary “‘slide’” company would tend 
to benefit fairly easily under the scale 
during that period of falling gas-mak- 
ing costs. 

But after 1914 the picture changed. 
During the World War gas undertak- 
ings found their costs sky-rocketing. 
The London Gas Light Company, for 
instance, had to meet cost increases of 


Lea Bridge District Gas Act, 62 & 63 Vict., 
ch. 189. 

18QOn account of the auction clause, high nominal 
rates of dividend on par would tell nothing about 
return on invested capital. 
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82% in coal, 89% in labor, 109% in 
steel, 293% in lubricating oil, and 700% 
in freights (Newcastle to London). 
Such cost increases were paralleled in 
other companies during 1914-18, and 
many had to raise their rates sub- 
stantially to cover operating costs. 
“Slide” companies found their dividends 
greatly reduced under the terms of the 
sliding scale and their stocks traded at 
a heavy discount. In 1918 a Select 
Committee on Gas Undertakings in- 
quired into the situation, and reported 
in favor of a temporary suspension of 
the sliding scale. Under the Statutory 
Undertakings (Temporary Increase of 
Prices) Act, 1918?® the “‘slide’”’ was sus- 
pended for two years; in the interim 
the companies were authorized to charge 
rates sufficient to pay dividends equal 
to 34 of the old standard rate, or 34 of 
the average dividend for the three years 
immediately before the War, which- 
ever was the less. In 1920 the Gas 
Regulation Act?° rehabilitated the slid- 
ing scale; “slide” companies were award- 
ed new standard prices equal to their 
old standards plus any increase in cost 
per therm” since June, 1914, “due to 
circumstances beyond the control of, 
or which could not reasonably have 
been avoided by, the undertakers.” 
This Act goes on definitely to provide 
that standard prices shall be revisable 
by the Board of Trade, either way, 
with such external cost changes, on the 
petition of the companies, or of local 
authorities in their supply areas. This 
provision goes far to remedy one major 
defect in the original sliding-scale ar- 
rangements, but it put a new and 
difficult task on the Board of Trade, 
differentiating between cost changes 


198 & 9g Geo. V, ch. 54. 

2010 & 11 Geo. V, ch. 28. 

*1 The Gas Regulation Act also provided for charg- 
ing on the basis of the thermal content of the gas 


‘ supplied, to replace volumetric charging. 
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related to and those external to quality 
of management in the gas company. 

The Standard-Price Factor. This ex- 
perience with the sliding scale in the 
British gas industry supplements theo- 
retical considerations of the treatment 
of internal and external cost changes. 
There is a real problem here in the slid- 
ing-scale arrangement. It is a quasi- 
automatic system only in a very re- 
stricted sense; if it is to operate effec- 
tively as an incentive to greater effi- 
ciency and a check to slack manage- 
ment, and to be equitable as between 
investor and consumer, the sliding scale 
must provide for the revision of the 
standard price by public authority 
from time to time with cost changes 
external to quality of management. 
But sliding-scale arrangements employed 
in this country have also failed to make 
adequate provision for such external 
cost changes. The Act” applying the 
London sliding scale to the Boston Con- 
solidated Gas Company fixed a standard 
price for 10 years, with no provision for 
any adjustment by the Gas and Electric 
Light Commissioners, a factor mak- 
ing for the ultimate repeal of this legis- 
lation in 1926. As applied in the Wash- 
ington Plan, the “‘slide” appears to have 
no provision for change with changing 
external costs; it may be that a changing 
economic environment imposed on a 
rigid system of regulation will result in 
the recurrence of conflicts such as that 
of 1931, when the Public Utilities Com- 
mission of the District of Columbia 
sought to revise the Plan as applied to 
the Potomac Electric Power Com- 
pany.” The differentiation required 
may be extremely difficult in practice, 
but it is fundamental, if the sliding 
scale, or variant of the “slide,” is to 
operate with any precision. 


2 Massachusetts Acts of 1906, ch. 422. 
%See Irving Bussing, Public Utility Regulation and 
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Rate Structures. Another defect which 
has appeared in the original sliding 
scale is related to the problem of rate 
structures. From the time when gas 
meters were introduced in the 30’s of 
the last century, gas was sold in Britain 
under straight-line meter rates, each 
company having a single price per 
MCF, to which the statutory provisions 
related. This single rate per MCF 
compared with the prescribed standard 
price of a “slide” company determined 
the dividend payable. The straight-line 
meter rate was not altogether inap- 
propriate in the days when gas was 
used almost solely for lighting and when 
the industry enjoyed a_ substantive 
monopoly. But with the extension of 
gas to other uses—cooking, heating, 
power—and the rise of electric competi- 
tion, the straight-line meter rate was 
no longer adequate. The sliding-scale 
machinery proved an obstacle to the 
development of promotional rate forms, 
more related to the cost characteristics 
in gas supply. The price charged for 
gas, in the calculation of dividends pay- 
able under the sliding scale, has always 
been taken as the highest price charged 
to any consumer. This means not only 
that a “slide” company gets no credit 
in dividend authorization for selling gas 
in large quantities to industrial con- 
sumers (except in so far as such a policy 
cheapens gas to the smaller consumers) 
but also that unit price must be kept 
low against the very smallest con- 
sumer. This immediately makes mini- 
mum bills, service charges, and initial 
high-rate blocks impractical; to take 
measures to reduce the weight of its 
uneconomic consumers might leave the 
company with zo dividend legally pay- 
able, where a very small consumer had 
to pay a very high unit charge. It is 


the So-called Sliding Scale (New York: Columbia 
University Press, 1936), pp. 127-8. 
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arguable that one of the main factors in 
retarding the development of gas-rate 
structures in Britain, and therefore in 
cramping the industry, has been this 
feature of the sliding scale. The straight- 
line meter rate is still quite widely em- 
ployed by British gas companies. It 
would appear that the “slide” had the 
same effect when applied to the Boston 
Consolidated Gas Company. In its 
Report of February, 1926, the Massa- 
chusetts Special Commission on the 
Necessaries of Life considers the prob- 
lem of house-heating by gas. The 
Boston Consolidated Company is cited 
as recognizing the possibilities of the 
house-heating field but finding itself 
unable to go into that field ‘““due to the 
peculiarities of the special act under 
which it operates.” If this is the fact, 
concludes the Commission, public in- 
terest requires that the sliding-scale 
Act be repealed.* The Act was repealed 
in the session of 1926. 

Depreciation and Maintenance. Ex- 
perience with the sliding scale in the 
British gas industry has revealed a 
further defect which is not so obvious 
but which has been so serious in specific 
cases that at least one executive in the 
industry has referred to the slide as 
“the curse of the gas industry.” The 
sliding scale authorizes the payment of 
higher dividends when prices are re- 
duced. But prices may be reduced not 
only by getting costs down through 
greater efficiency but also by failing to 
collect and hold an adequate allowance 
for maintenance and depreciation. In 
cutting its rates to obtain higher divi- 
dend authorization, a “slide” company 
might be running down its plant, and 
securing present benefits for its share- 
holders and consumers at their cost in 


Commonwealth of Massachusetts, Report of the 
Special Commission on the Necessaries of Life, Febru- 
ary, 1926, House No. 1250, pp. 79-80. 
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the future. Itis contended that this has 
in fact happened with certain British 
companies. The danger is all the more 
relevant among British gas companies 
because Parliament has never allowed 
the accumulation of any depreciation 
funds as such, but there is evidence that 
this defect was also imported with the 
sliding scale at Boston in 1906. When 
in 1916 the Massachusetts Board of Gas 
and Electric Light Commissioners in- 
vestigated the operation and effect of 
the “slide” as applied to the Boston 
Consolidated, they found that there 
had been a serious failure to make allow- 
ance for depreciation of the plant, and 
warned that this was a grave danger in 
the operation of the sliding scale. “The 
disastrous results of such a policy, if 
long continued, need not be dwelt 
upon.””> This is a real factor that 
should be considered in any estimation 
of the sliding scale. It still further re- 
duces the significance of the statistical 
comparisons discussed above, for any 
apparent advantage in prices and divi- 
dends on the part of sliding-scale com- 
panies might be gained by depletion of 
capital. 

The “Slide” Ratio. When the sliding 
scale was introduced no explanations 
were given as to how standard prices 
were fixed and how the ratio of the 
“slide” was determined. In practice, 
the standard price was usually fixed at 
the old maximum price of the company, 
lower perhaps if there were complaints 
of high rates, and higher if the company 
had not been paying its 10% dividends 
under the old system. But it is difficult 
to see any rule at all that was followed 
in fixing the ratio. True, at the prices 
fixed in the first sliding-scale acts (those 
of the London companies), prices and 
dividends varied under the “slide” in 


% 32nd Annual Report, Board of Gas and Electric 


’ Light Commissioners, 1916, pp. 467a-70a, 4738. 
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roughly similar proportions, but the 
appearance of precision and equity is 
illusory. Such a scale does not deter- 
mine the relative amounts to go in re- 
duction of price and increase of divi- 
dends (and, of course, the reverse); 
that relation will depend in part also 
on the ratio of gas sold to capital, and 
will change as that ratio changes. On 
this account, the terms of the “slide” 
have been subject to a certain amount 
of doctoring in specific instances when 
companies have come to Parliament for 
new powers. But this lack of precision 
and the practical difficulties which it has 
raised in some cases are not themselves 
the chief defect in the sliding scale on 
this point. The significant disadvantage 
is that the less the quantity of gas sold 
per share of the company’s capital 
stock, the greater is the relative total 
amount which under the “slide” goes to 
dividends, and the less to price reduc- 
tion, since the fixed proportion is be- 
tween reduced price per unit sold and 
increased return per unit of stock; the 
danger here is that the expansion of the 
company’s gas sales may, theoretically 
at least, be unduly retarded and pro- 
motional methods neglected. 


The “Basic System’—Most Recent Form 
of the Sliding Scale 


Some of the deficiencies which have 
appeared in the sliding-scale machinery 
were eliminated in the “basic system,” 
a thorough-going variant on the old 
“slide” which the South Metropolitan 
Gas Company introduced in 1920, and 
which was embodied in their act of that 
year. Under this scheme a basic price is 


% Fixed as a standard average price, given normal 
management. 

27In later basic-price acts Parliament has usually 
weighted the average in favor of the small consumer 
by reducing the credit to consumers’ share in the case 
of supplies to large consumers at prices appreciably 
below the ordinary rate. 

28The proportion of ‘consumers’ share” equally 


fixed*® for gas and a basic rate of div- 
idend specified. If the average price 
charged?’ is below the basic price, evi- 
dently total revenue is below “‘basic rev- 
enue” (revenue hypothetically earnable 
with a uniform application of the basic 
price). The difference is regarded as a 
sort of gift from company to consumers, 
and termed “the consumers’ share.” 
It measures the difference between what 
the company is allowed by law to collect 
and what it does in fact take from its 
consumers. An amount equal to \ of 
the “‘consumers’ share’? in any year 
may then be divided equally between 
stockholders, in extra dividends, and 
employees.?® This, with variations, is 
the modern form of the sliding scale in 
the British gas industry; by the end of 
1933 it had been adopted by 21 of the 
“slide’”’ companies, including some of 
the largest units in the industry, and 
together making more than half the 
gas made by all the 414 statutory gas 
companies in Great Britain. 

The merits of the basic system as 
against the old form of the sliding scale 
are clear. Under the basic acts there is 
included not only provision for a pe- 
riodic consideration of the arrangement 
by Parliament, but also the right for 
either the company or the local au- 
thority to come to Parliament at any 
time for an increase or a decrease of the 
basic price, with external cost changes. 
These provisions should obviate the 
sort of difficulty experienced with the 
original “slide” in periods of great 
changes in the general level of prices.*° 


divisible between stockholders and employees has 
varied in different acts embodying the basic system. 

29The method by which the employees’ share is to 
be distributed has varied in different basic acts; e.g., 
bonus wage payments, dividends to employee co-part- 
ners, transference to special employee welfare funds. 

30 It should be noted also that under the basic system 
the basic rate of dividend is a sort of statutory minimum, 
payable so long as funds are available. This insures 

(Footnote 30 continued on page 237) 
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The relation of rewards to the company, 
under the basic system, to an average 
of prices charged in any year will tend 
to remove the great obstacle to pro- 
motional tariffs which the old “slide” 
raised by linking dividends simply to 
the highest price per unit paid by any 
consumer. It has been argued that, 
under the original “slide,” the relative 
amount going to increased dividends 
might be increased by keeping down gas 
sales (supra, p. 236); under the basic 
system these relations are fixed, and the 
amount payable to stockholders and 
employees will be increased as the sales 
increase. By contrast with the original 
form of the sliding scale, the basic 
system has a promotional effect. 

The provision that the company’s 
part of the consumers’ share shall be 
divided equally between stockholders 
and employees raises a problem of 
theoretical interest and practical im- 
portance. The purpose of all “slide” 
systems is to give rewards for greater 
efficiency in operation. But who should 
receive these rewards? The share- 
holders? It has frequently been stressed 
of recent years that in the modern cor- 
poration there is little direct connection 
between ownership and management. 
Will the most effective stimulus to better 
management be provided by extra pay- 
ments to absentee owners? It is inter- 
esting to note that the first act provid- 
ing for a sliding scale in the gas in- 
dustry, the Sheffield Act of 1855 (supra, 
p. 229), gave rewards for lower gas 
rates not only in higher dividends to 
stockholders but also in extra remunera- 
tion to the directors of the company. 

(Footnote $0 continued from page 236) 
the company against drastic reduction or extinction 


of its dividends, pending adjustment of the basic 
price, in periods of steeply rising prices. 
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Ten years later this provision seems to 
have been dropped, and under the 
“slide” arrangements which came to be 
widely adopted after 1875 only the com- 
mon stockholders were rewarded. The 
basic system passes over the question 
of rewards to the paid managers, but 
seeks to give the employees a stake in 
the efficiency of the undertaking. 
There is a case for dividing the com- 
pany’s reward for increased efficiency 
between stockholders, managers, and 
employees.*! 


Conclusion 


During the 60 years the sliding scale 
has been increasingly employed in regu- 
lating British gas companies; ‘its latest 
form, the basic system, is likely to be 
widely used in the future; and the prin- 
ciples of the “slide” are now carried over 
into regulating the electricity industry 
as well as the railways. Has the sliding 
scale proved effective as a stimulus to 
efficiency and as an aid to reducing 
rates? Any positive answer seems un- 
justified. Statistical evidence is of 
little value, and the opinion of those 
immediately concerned is clouded by 
considerations of institutional defects 
experienced under the actual working of 
the sliding-scale machinery. Whether 
it has or has not operated as an effective 
encouragement to greater efficiency in 
management is doubtful; what can 
definitely be said is that the sliding 
scale, in one form or another, is ac- 
cepted today by utility companies, con- 
sumers, and controlling authority in 
Great Britain as a possible alternative 
to the public ownership and operation 
of the utilities. 

31The Massachusetts Special Commission on the 


Sliding Scale (supra, p. 228) considers this sort of 
arrangement (Report, pp. 38-9). 
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site technical knowledge, but was 

that enough? Those who assigned 
me the task of dealing with such com- 
plaints against gas and electric com- 
panies as reached the State House evi- 
dently thought it was, or at least hoped 
it might be. I hoped so too. But a 
sense of bleak incompleteness came over 
me when I confronted my first client. 

She was a tall woman: tall, angular, 
and determined. 

“Me bill is too big.” 

“What makes you think so?” 

“The size of it.” 

“T know, but what makes you think 
it’s oversize?” 

“Here, look at it yourself, if you 
think I can’t read!” 

And that, according to her notion, 
was that. She had presented her case, 
she had proved it with indisputable 
evidence; all that remained was for me 
to execute judgment. She settled back 
in her chair to supervise the execution, 
and I, with what might pass for weighty 
consideration, settled back into mine. 

Once there had been a joke. A 
Chinaman entered a watchmaker’s es- 
tablishment, placed the hands of an 
alarm clock on the counter, and an- 
nounced, “Too much bye’n’ bye.” 

That had been a joke once, but there 
was nothing funny about it now. It 
was on all fours with that gas bill repos- 
ing on my desk and the determined 
woman who watched for the first sign 
of an attempt to evade my obligation 
to cancel that bill and substitute one 
to her liking. 

What could be done in a case like 


| | NDOUBTEDLY I had the requi- 


*Consulting Engineer, Electrical Utilities, Reading, 
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this? Tell a woman who wore a hat 
like Queen Mary’s that all gas meters 
were tested, sealed, and recorded by 
the state before they were placed in 
service? Show her the sustained accu- 
racy that meters revealed, decade after 
decade, in check tests made in response 
to thousands of complaints like hers? 
Tell her that the law required gas to 
be sold by meter: that the meter was in- 
stalled for her protection? Tripe, baloney, 
and don’t you think you’re smart! 

My bill is too big—There it is—Read 
it yourself . . . Before that dominating 
conviction what logic could stand? 

None. None whatever. The mentality 
confronting me across the desk was not 
susceptible to logic: it was simple, ele- 
mental. It was an unreasoning, primal 
thing like one of nature’s laws; existing, 
self-sufficient, beyond reach of human 
rationalization. 

And over in the offices of the gas 
company, across the river, was just 
such another state of mind. She’s used 
the gas: now let her pay for it! 

Between them there was little to 
choose. One, of course, had the force 
of logic, but it was clear even to the 
technically trained mind that the realm 
of logic had been left behind. What 
logic was there in a company’s holding 
its work done when unfinished business, 
crude and elementary as this, remained 
to be handled at public expense? 

I thought of the president of the com- 
pany sitting in his paneled office, pre- 
cise and immaculate under the oil por- 
trait of his predecessor, push buttons 
bringing every department of the huge 
corporation at his call. I thought of 
him, I thought of the tolerant grin he 
would bestow on my predicament, and 
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at the thought reached for the telephone. 

That the president was peeved at the 
interruption did not bother me in the 
least; I was peeved myself: 

“One of your customers is here, Sir, 
with a bill that’s too big.” 

“Well, what of it? My own bill is too 
big, but I can’t do anything but pay it!” 

“That’s where you’re wrong. You 
can do something. You can make a 
complaint to this office like anyone 
else. If you come right away you can 
take care of this customer, too, without 
making a special trip for the purpose!” 

For an appreciable time the telephone 
whispered phantom sounds of its own 
devising. Then came a cautious inquiry. 

“Ts it a him or a her?” 

“The latter, and how!” 

“‘Where does she live?” 

“Sullivan Street; Number 28; down 
by the docks.” 

“All right,” came the response, cau- 


tious no longer, but hearty and confi- 


dent. “Ask her when I can see her at 
home. When it will be entirely conven- 
ient for her. Be sure about that. Tell 
her I’ll suit my time to hers.” 

With something of the feelings of 
Rutherford on first beholding an ele- 
ment spontaneously changing to some- 
thing else, I saw the stern-eyed suspi- 
cion across the desk disintegrate and 
change—change to blank amazement, 
to incredulity, to an all-pervading de- 
light. 

“Could he come about half past 
twelve? When Pat comes home f’r ’is 
dinner?” 

Left alone in the office I settled back 
to consider this contribution to the art 
of applied science. The incident was 
complete; there was no need to specu- 
late about what would happen over on 
the waterfront at half past twelve. 

That aristocrat of motor cars would 
chime its way slowly through the gamins 
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of Sullivan Street until it drew up at 
the door of Number'28. The immacu- 
late Alton Wells, moss rose in his 
buttonhole, would get out and ask the 
circle of wondering faces for the resi- 
dence of Patrick Finnegan; not that his 
driver did not know exactly, but to 
indicate unmistakably to the neighbor- 
hood the object of his attention. Then 
he would pull the bell of Number 28— 
if the knob still held to its wire—and 
pass out of sight while the gamins 
scattered to broadcast the distinction 
come to the house of Finnegan. 

And that night at the lodge room of 
the Mortar Mixers’ and Hod Carriers’ 
Union, Patrick Finnegan would take a 
Partagas out of his pocket, eye it criti- 
cally, and announce, “Well, boys, I 
guess I’ll have me a smoke av a real 
seegar.” 

“Where were ye after stealin’ that?” 

“It’s one av thim give t’ me by me 
friend Alton Wells, the President av the 
Gas Company .... Me and him had a 
bit av business he come t’ the house t’ 
see me about this noon.” 

Meanwhile what of the big bill, or 
what of the complaint that had been 
such an impasse? Forgotten. Forgotten 
completely, or if remembered at all, 
recalled in the roseate haze of an atten- 
tion not to be reckoned in terms of 
dollars and cents. It wasn’t a big bill, 
really; it was just something to talk 
about in the absence of something more 
exciting. 

So much then for my first big-bill 
complaint. But what of those to come? 
Alton Wells couldn’t spend all his time 
making pastoral calls. But he wouldn’t 
need to. When he returned to the office 
he would press one of the buttons on 
his desk, and the head of the customers’ 
bureau. would qualify as his substitute 
thereafter. 


Which was as it should be. Big-bill 
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complaints didn’t threaten to be such 
a blight after all. 
* * * 

As a matter of fact they were not. 
They continued to come, of course. It 
took time to get all the companies in 
the state out of the notion that they 
could merely insist on payment and 
refer public resentment to me. Also 
there were a lot of complaints which 
involved more than the simple convic- 
tion that the bill was too big—com- 
plaints which suggested hidden causes, 
aroused curiosity, and set the analytical 
faculties to work. 

In such cases I was often aided by a 
device known as a “complaint meter”: 
a device which recorded on a clock- 
driven chart the time at which each 
lot of gas was used. That unfailing 
witness, sometimes installed without the 
complainant’s knowledge, brought many 
interesting conditions to light. ~ 

One thrifty housewife was sure that 
a jump of two dollars a month in her 
gas bill indicated an incorrect meter, 
because there had been no change in 
the size of her family nor in its domestic 
regimen. The complaint meter showed 
a large amount of gas used regularly 
each Saturday afternoon. The amount 
—about 500 feet—was equivalent to 
2,000 feet a month. This, multiplied 
by $1 a thousand, made $2 a month, 
or the amount of the jump in the 
monthly bill. 

What had been going on in that 
kitchen Saturday afternoons? Nothing: 
that is, nothing except for the last month 
or so when they had tried baking their 
own beans for Saturday night! 

A genial old Irishman brought a dif- 
ferent complaint: it was not so much 
the size of his bill that bothered him as 
a capriciousness inconsistent with his 
ordered household. Year after year the 
bill had stayed between $2 and $2.50, 


but now varied erratically between $3 
and $4. 

A complaint meter showed gas passing 
when all fixtures were turned off. The 
company’s inspection of the house piping 
showed where son-in-law, in a third- 
floor apartment provided with a sepa- 
rate meter, had bored through the floor 
to draw a part of his supply through 
his benefactor’s pipes. 

The complaint meter solved other 
cases too, so pathetic that as soon as | 
learned to guess their nature from super- 
ficial characteristics, I left them alone. 
Not a few men, I found, had a habit 
of setting the furnace drafts in the 
morning, and examining the fuel bed 
at night for the purpose of detecting 
any tampering with their arrangements 
during the day. 

Left at home for ten hours to freeze, 
the wives had recourse to gas for at 
least some localized warmth. Gas stoves 
told no tales. Neither did the complaint 
meter, except to their private ear. 

But the services of that useful device 
were not always required. Some of 
those who came to the State House 
had done a very creditable amount of 
investigating for themselves. One, who 
reached his end by primitive methods, 
was a young negro who kept bachelor 
quarters in one of the old brown-stone 
houses remaining in a former residential 
district of the city. His apartment was 
on the first floor, directly over a Chinese 
laundry in the basement. 

When he felt sure his bills were too 
high he went through the conventional 
step of having his meter tested and 
reported correct. Then he suspected 
his pipes had been tapped. 

To prove his suspicion he waited until 
the company read the meter, then sealed 
off every gas outlet, and went without 
gas for an entire month. After the 
meter was read again he received a bill, 











sma 
accc 
E 
the 
com 
let i 
shut 
bein 
wall 
abor 
A 
base 
abor 
leav 
dark 
O: 
cour 
been 
paid 
mete 
mon 
he b 
tions 
how 
pay 
If 
his c 
woul 
days 
incor 
to tl 
woul 
use ¢ 
have 
sing] 
accus 
ticiar 
for it 
mean 
Ne 
could 
the n 
it as 
or in: 
one v 
very 


Th 





$3 


sing 
The 
ing 
ird- 
pa- 
loor 
ugh 


-her 
as | 
Der- 
one. 
abit 
the 
bed 
ting 
nts 


eZe, 
at 
ves 
uint 


vice 
of 
use 
: of 
who 
ads, 
elor 
one 
tial 
was 
lese 


too 
ynal 
and 
ted 


ntil 
iled 
out 
the 
vill, 





EDUCATION OF A PUBLIC SERVANT 241 


smaller than usual, but large enough to 
account for the excess of former bills. 

He neglected to pay the bill, ignored 
the various notices sent out by the 
company, and eventually one evening 
let in the company’s man who came to 
shut off the meter. While this was 
being done, he went out on the side- 
walk where he could watch the windows 
above and below his own. 

An excited cackling came from the 


basement laundry as a single gas flare 


above the counter faded, and went out, 
leaving the front of the establishment in 
darkness. 

On the next night he observed the 
counter light burning, assumed it had 
been connected to the proper meter, 
paid the delinquent bill, and had the 
meter turned on again. When the next 
month’s bill showed a normal amount 
he brought the results of his investiga- 
tions to the State House—to find out 
how he could compel the Chinamen to 
pay for the gas they had stolen. 

If he had taken the company into 
his confidence in the beginning, the case 
would have been investigated in a few 
days rather than months, and without 
inconvenience to him. Or if he had come 
to the State House at the outset he 
would have been shown how to make 
use of his meter in a way that would 
have yielded the necessary data in a 
single evening. But a dark skin is not 
accustomed to the protection of poli- 
ticians or a paternalistic state; it fends 
for itself like a wild thing, alone, with 
means of its own devising. 

Nearly all troubles of consumers 
could be solved by an intelligent use of 
the meter, but they persist in regarding 
it as a thing of mystery and ill-omen, 
or inscrutable at best. Yet there was 
one woman who used it effectively in a 
very unusual case. 

The conditions she described seemed 


almost incredible. When no gas was 
being used, the hand of the meter was 
creeping slowly, although there was no 
odor of escaping gas. Calculations made 
from her recorded observations showed 
that the creep of the indicator was at 
the uniform rate of 1,100 feet a month. 
Eleven hundred feet a month and no 
odor of gas, when a leak of 1/10 the 
amount would have made the house 
uninhabitable! 

Yet there could be no doubt about 
the facts. She had sketched the posi- 
tion of the hands of the dial at recorded 
times, she had summoned the company, 
but even a practiced nose could not 
smell a leak. 

A foot-by-foot inspection of the pip- 
ing was required to solve the riddle. 

Down in her cellar a gas pipe passed 
close to a chimney. On the side of the 
pipe pressed against the chimney was 
a haircrack in a fitting—an unusual 
occurrence in itself. But the bricks in 
the chimney in the vicinity of the leak 
were granulated by frost, enabling the 
leaking gas to pass through their porous 
substance into the updraft of the flue. 
And, finally, a number of lobster traps, 
stored in the cellar for the winter, 
brought the stinging scent of old trap 
bait to mask the naphthaline fragrance 
of such small traces of gas as might fail 
of direct passage to the flue. 

Here was a group of three simulta- 
neous improbabilities; more than enough 
to make one careful to discriminate be- 
tween the improbable and the impossible 
thereafter. 

* * * 


But if experience taught caution in 
diagnosis, it eventually brought confi- 
dence; and a time came when the re- 
sults of many investigations—my own 
and those made by consumers in their 
own behalf—placed me in an embar- 


‘rassing position. I could not quite meet 
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the requirement of the Celestial with 
the alarm clock. Given only the hands 
I could not fix the works; but from the 
mere hands, or the external evidence 
that something was wrong, I could often 
make a diagnosis. 

The diagnosis sprang from a combina- 
tion of experience and inspiration; it 
was essentially “unscientific,” but in 
practice it became very potent. Given 
a list of a complainant’s bills for a year 
or two, I could tell at a glance the cause 
of the apparent extortion. 

This was embarrassing because it 
savored of black magic, or that blacker 
thing called “collusion,” when I wrote 
down some figures involving only dollars 
and cents, looked at them, and then 
presumed to speak with authority on 
something which obviously I could 
know nothing abaut. 

“Will you please tell me how you can 
stand here on the sidewalk and, just by 


looking at a list of my bills for the past 
year, tell me my gas meter is correct?” 


“No. The ways of an expert are 
beyond comprehension: at least to the 
ordinary mind.” 

This was said to an acquaintance on 
his way to apply for a meter test—an 
acquaintance who was man enough to 
telephone later that I was not a real 
expert after all. The meter had not 
been correct as I had predicted: it was 
3% slow! 

Even to me it was sometimes sur- 
prising what the figures revealed. A 
large bill following one which was un- 
usually low showed the automatic cor- 
rection of a previous mistake in meter 
reading, or a so-called “sidewalk read- 
ing” in which the formality of consult- 
ing the meter is dispensed with. A 
large bill following a skipped reading 
called attention to a notice stamped in 
red ink—“This bill covers a period of 
two months’—which had been com- 
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pletely overlooked in the panic engen- 
dered by the unusual amount of the 
charge. 

And so for bills received in January 
but reflecting the jollity of the holiday 
season; canning bills of September; or 
May bills revealing the judicious use 
of a gas range to temper the morning 
air after the furnace had been let down 
for the summer. So also for numerous 
other causes. 

A very conscientious state official 
once brought in a set of figures which 
bore prima-facie evidence of absurdity. 
For a period of several months his 
client’s bills had held around fifty dol- 
lars instead of a normal four or five. 

“Tt looks to me as if your client was 
making hooch.” 

“What? ... See here. He isn’t that 
kind of man, and I’m not interesting 
myself in that kind of cases. If you’ve 
got any such idea as that in your head 
you'd better get rid of it right away!” 

Contrite, I telephoned to the company 
and asked for an immediate inspection 
of the premises. Half an hour later 
the company replied, and I made out 
a progress report. There was not much 
to be said, but I filled out the conven- 
tional form. 


The Hon. Caleb A. Wainwright. 
Big gas bills at 22 Winthrop 
Avenue. 

1. Admission to the above premises, on 
this date, is contingent on the password— 
“Can I borrow your shovel?” 

2. Should I borrow the shovel, and if 
so, for how long? 


To: 
Subject: 


In one respect the honorable gentle- 
man was right. He did not interest 
himself in that kind of case. Even my 
memorandum was not acknowledged. 

But if experience enabled me to speak 
with authority, it also taught me to 
speak in the language of the people: 
so thoroughly that it threatened to dis- 
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qualify me from doing anything else. 
However, that did not occasion much 
regret. 

If I sometimes recalled the time when 
I could discriminate between such terms 
as “energy” and “‘power,” or if some- 
times a cultured eyebrow lifted a bit 
when I spoke of electricity as “‘juice,” 
] accepted my limitation philosophi- 
cally. The highbrow understood. 


* * * 


“Is this where I get inflamation?” 

An ample woman stood in the door- 
way, uncertain, nervously glancing at a 
worn address-slip in her hand. 

“What about?” 

“The ’lectric.” 

“Come in.” 

To the ear of the purist the dialogue 
might have seemed lacking, but to the 
ear of experience it was entirely satis- 
factory. It told me the nature of the 


woman’s complaint—that she wanted 


electric service and thought her appli- 
cation had been denied. It also told 
me she belonged to the class which 
needs help and is grateful when it gets it. 

If she said she was looking for “‘infla- 
mation” it was because inflamation came 
easy to her. Inf’mation, infamation, 
inlamation: much easier than the Bil- 
lickin’s “‘informiation.” 

It came easy to me, too. All I had 
to do was take her name and address, 
and tell her to go home until I could 
write her a letter. The company would 
have all the information that was re- 
quired if she really had made an appli- 
cation. 

Perhaps she had not. Perhaps she 
had never gone nearer the company 
than some ditch-digger or manhole at- 
tendant, identified with the company 
only by proximity to the white initials 
of the red warning-flag on a street- 
barricade. Or perhaps she had gone to 
the office and found a system so ex- 
quisitely devised that the hiding place 
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of any chance intelligence was not dis- 
cernible to the inexperienced. . 

But whatever the trouble, it would 
be easily handled. The woman was evi- 
dently a city dweller, and for anyone 
in a city to be deprived of electricity 
by the application of rules and regula- 
tions was absurd. 

People who came for inflamation did 
not bother me. They were glad enough 
to consign their troubles to the state 
and go away. What did bother was 
people from the other end of the social 
scale—people who could talk fluently 
and insisted on doing it, usually about 
nothing. 

Aside from the professional lecturer 
on an oratorical fishing expedition, or 
the small-college professor with a group 
of pet students for audience while he 
paced the carpet and declaimed ‘Why 
is it—?” about something that wasn’t, 
except in his lax imagining, the most 
exasperating visitors were those who 
settled down for the afternoon with the 
statement: “It isn’t the 72 cents I care 
about; it’s the principle that is involved.” 
The only redeeming feature in such 
cases was the blank and foolish expres- 
sion which came when I said I did not 
care a snap about principle; all I was 
concerned with was dollars and cents, 
and if they did not care about money 
there was nothing to talk about. 

Sometimes they asked for my superi- 
ors, sometimes they actually waited 
around in anterooms, but eventually 
someone probably led them home. 

One bland old gentleman verified his 
meter readings for 12 consecutive 
months, and then came 100 miles with 
evidence that the commercial practice 
of reading meters to the nearest gradua- 
tion had resulted in his being over- 
charged a total of six cents. Another, 
living in the shadow of the State House, 
used to have his meter tested every 
month so he could argue about minute 
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variations in adjustment—always within 
the limits of accuracy permitted by 
law. Or at least he did until for some 
inexplicable reason his meter invariably 
tested slow! 

But the loquacious were not always 
annoying. Some brought to their narra- 
tion a vivacity and daintiness of manner 
that made it no hardship whatever to 
hear their story through the last ramifi- 
cation of detail. Even a realization that 
the greatest art was invoked in the most 
hopeless cases did not mar such occa- 
sions. I could not cause a bouncing 
check to stay in the bank, I could not 
forgive a debt, but I could send the fair 
complainant to some company official 
with assurance that, if her plea were 
made with sufficient appeal, there was 
at least a chance of its being granted. 
And if the official did not appreciate the 
sending, it indicated an unresponsive- 
ness, a moroseness, not to be encouraged 
in the management of a public utility. 

* * * 


There was one class of complainant, 
though, that I kept strictly to myself— 
the “poor lone woman.” 

In the beginning I had no choice. 
The first one who came my way had 
no superficial charm and probably would 
have scorned to appeal to anything but 
the intelligence if she had. In fact, 
she came to the State House because 
she could not find any sign of intelli- 
gence in the organization of the Inter- 
boro Edison to appeal to. 

With her there was no pausing in the 
doorway to inquire. Some scuffed brown 
Oxfords traversed the carpet, and as I 
looked up my visitor sat down, hap- 
hazardly, on the nearest chair, reaching 
for drawing materials. 

“Here,” she said, introducing herself 
as she sketched a street map with a 
vigor that strained both pencil and 
paper. “I came here for help, and in 
these days a lone woman in business 
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needs all the help she can get, believe me! 

“There’s Broadway, there’s Essex 
Street, there’s an alley. There’s a pole 
jointly owned by the Interboro Edison 
and the Telephone Company, right on 
the curb. There’s the little building 
I’m putting up with the money I saved 
keeping books for 22 years: earned it 
myself, every nickel of it. There, right 
back of that pole. 

“Now then. The Interboro wants $73 
for putting an underground service into 
my building. All right, I'll pay for 
underground service if they’ll take down 
that pole in front of the building. No, 
they can’t do that. All right, leave the 
pole where it is and string overhead 
wires from the pole to the building at 
a cost of two or three dollars. No, 
they can’t do that either. Why not? 
They don’t know. Nobody knows. Now 
what can you do with a bunch like that? 

“They know they want me to pay 
$73, and that’s all they know. [I tell 
you, everyone’s out to take advantage 
of a woman who hasn’t got anyone to 
look out for her! Now what can you 
do about it?” 

It was the usual complication about 
a pole that belonged jointly to two dif- 
ferent companies, served two different 
purposes, and was located in a district 
in which the lines were being forced 
underground by wire inspectors and 
street commissioners, in the absence of 
any legislative act, and against the will 
of the companies. It was a complicated 
affair in four or five hands, but that did 
not puzzle me: I had seen such cases 
before. 

What did puzzle me was the complain- 
ant’s hat. Battered felt hats I had seen 
before, on both men and women. On 
men they had been just battered hats, 
but on women they had been “crea- 
tions.” This one looked as well as a 
creation, perhaps better, because its 
dents were more functional than capri- 
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cious, but nevertheless when raked down 
over straying red hair it gave the impres- 
sion of being really a battered felt hat. 

A battered hat on a woman; she said 
a bookkeeper, but her complexion was 
made up by sun and wind, her lips 
faintly crinkled by weather. What kind 
of creature was this with whom I was 
dealing? 

By her own account she was a lone 
woman, putting up a little building 
with nickles saved from long years of 
bookkeeping: a lone woman contending 
with the impositions of an unchivalrous 
world. But her appearance did not 
quite fit the description. There was the 
little building, too. 

“Well, what about it?” 

“T’ll go out and look at it tomorrow.” 

When I stood at the corner of Broad- 
way and Essex I could see how the build- 
ing could be classed as little. With 
streets intersecting every few hundred 
feet no building in the business center 
of Clyde Park could cover much area. 
Its height too was evidently limited by 
building laws. 

The lower part was completed, or 
nearly so. Grillwork was being carried 
into the bank which was to occupy the 
first floor, The upper part was still 
under construction, and thither I made 
my way. 

A carpenter sawing vindictively at a 
piece of interior finish looked up grimly 
at my approach. 

“Want to find Nellie Donavan, do 
you? Well, when you find her I hope 
you'll keep her!” 

I found her on the flat roof of the 
building, hands thrust into reefer pock- 
ets, hair whipped by the autumn wind. 
She didn’t look in the least helpless: she 
loomed like something from a saga be- 
side a caitiff in a black derby—the con- 
tractor for the seven-ply, twenty-year, 
tar-and-gravel roof. 


“Here! Look at this. See what this 
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big bum tried to cover up with a cart- 
load of gravel!” 
* * * 

After the experience with Nellie Don- 
avan I decided, in the interest of a 
complete and rounded education, to 
give particular attention to complaints 
of poor lone women. I did, and on the 
whole could not have asked for better 
or more aggreeable instructors. 

They were in a class by themselves, 
differentiated in some indefinable way 
from other women. From men they 
were set apart by finer intelligence and 
maturity of judgment. 

If a man tried to sell his house, and 
found it unsalable because it was too 
far from the nearest electric light lines, 
he made a powerful plea to the state 
in the name of a family deprived of the 
convenience of electricity. When his 
real purpose was discovered, he made 
wearisome explanations of his change 
of mind about moving to Florida, and 
of his longing to be laid at rest, ulti- 
mately, amid familiar scenes. 

If a woman tried the same trick, she 
made no explanation when I found a 
hole in the lawn vacated by a two-by- 
four post. She merely became watchful. 
When later I roamed into the cellar 
and spied the “For Sale” sign stood in 
a corner for the duration of my visit, the 
intelligent body knew the game was over. 

“Well?” 

“Not very promising, I’m afraid.” 

“There was no harm in trying?” 

“None whatever.” 

And that was all. There were no ex- 
planations, and beyond the inevitable 
disappointment, no hard feelings. If on 
a subsequent occasion she really needed 
help, she would feel free to come for it. 

How many times I was fooled I had 
no means of knowing, but there was 
ground for encouragement in the number 
of times I was not—a number that 
reached a fairly creditable ratio as the 
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years went by. The ratio was not large 
enough to warrant relaxing in the pres- 
ence of the poor lone woman, but there 
was indubitable evidence of progress, 
and indication that I had at least gone 
beyond the standard of intelligence set by 
the Intuitive for the average run of men. 
* * * 


Years after Nellie Donavan set my 
feet on the path of knowledge two 
women came into the office. The first 
introduced herself as the National Chair- 
man of the Committee on the Regula- 
tion of Public Utilities of an aspiring 
League, and explained that she was 
making a study of the way commissions 
operated in their public contacts. When 
the second woman came in with a big 
bill from the Metropolitan Edison, the 
Lady-Chairman retired into a corner 
with her notebook, delighted to have an 
opportunity to see “regulation” at work. 

The new arrival, Mrs. Gerado Car- 
amanica, was a study in black: nothing 
else would have been a foil for the lovely 
brown skin inherited from Sicilian skies. 
Her big eyes were made very appealing 
as she told of a thirty-two dollar electric 
bill for just one floor of an old house in 
the Italian quarter where she, a young 
widow with four small children. . . 
doctor’s and nurses’ bills . . . . Gioia’s 
scarlet fever and Guisseppi’s broken 
—  — 

But a telltale watchfulness sharpened 
the luster of her black eyes when I 
began to study her hands, her feet, and 
the hem of a skirt six inches longer 
than prescribed by the standard of cur- 
rent fashion. 

Watchfulness deepened to certainty 
when I asked for the telephone number 
of the attending physician, but with a 
glance at the stranger in the corner she 
gave it, for form’s sake, and went on 
with her story of taking advice in her 
extremity and being referred to the 
State House. 
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The telephone number of her legal 
adviser? 

That was too much. With a toss of 
her head she gave the number and pre- 
pared to leave, all the vivacity of her 
smile flashing out as goodbyes were 
being said. 

The National Chairman broke into 
praise. 

“Oh I’m so glad to have had that 
actual demonstration. I think it’s just 
wonderful, the confidence the public 
have in you! That poor thing went 
away absolutely confident her case was 
safe in your hands.” 

“Poor thing?” I repeated, incredulous, 
because I had heard so many times that 
it takes a woman to judge a woman. 
“Poor thing? That baggage owns half 
of Ward Seventeen!” 

“Why—Do you know her?” 

“Not her; but I know her type. You 
saw the dress she had on?” 

“Yes, I saw it, and I thought she had 
managed to dress herself very well con- 
sidering—.” 

“Well she didn’t. That’s where she 
slipped, and she slipped all over. That’s 
what she was laughing at when she 
went out.” 

“But I don’t understand,” protested 
the Lady-Chairman, all abroad. 

“All right, P’ll explain. In the first 
place she should have borrowed a ready- 
made dress with the short skirt every- 
body’s wearing these days instead of 
coming out in something that can’t be 
had unless it’s made to order... An 
old dress? That svelte contraption? 
That dress was made up by Schiaparelli, 
or Carbone, or some of those _five- 
hundred-dollar pirates. . . . No, there 
wasn’t a sign of wear on it. That kind 
of woman doesn’t have any old dresses: 
she gives them to servants or poor 
relations. 

“In the second place she should have 
put some tissue paper with her little 
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feet into some 7-D’s instead of com- 
ing out in those 4 double-A’s of Saint 
Claire’s without even toe-wear on the 
soles. In the third place, when she 
took off her diamond rings she should 
have bought some five-and-ten jewelry 
to cover the band-marks on her fingers. 

“Reduced circumstances? Does any- 
one whose circumstances have been re- 
duced to less than a million have the 
number of Parker, Gratton, Stuart and 
Knight on the tip of her tongue? She 
does not.” 

“But why did she come here then?” 
asked the National Chairman, blankly. 

“Because there was an extra ten dol- 
lars on her electric bill that she thought 
she could argue herself out of. To the 
poor lone woman every ten dollars 
counts. It only takes a hundred thou- 
sand to make another million.” 

“Well, I never dreamed of such a 
thing!’ exclaimed the student of regu- 
lation-in-operation, looking ruefully at 
her scribbled notes. 

Never dreamed of such a thing? It 
was only too evident she hadn’t. The 
dear lady had never dreamed of any- 
thing beyond a “soulless corporation” 
grinding an innocent public—innocent, 
but subject to all the accidents of human 
frailty—in the inexorable working of 
its machine. 

She had never realized that the “‘soul- 
less corporation,” in its consumer-rela- 
tions, is only a free translation of the 
utilities’ glib dictum—“we can’t dis- 
criminate.” She did not know that, as 
a matter of fact, utilities did discrimi- 
nate, and discriminate daily, in a way 
that perhaps few other businesses could, 
or would. That managers had an end- 
less series of special cases which, re- 
gardless of rules, and of course with a 
careful absence of advertising, were 
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handled with a tolerance which no state 
commission could ever incorporate in a 
formal order. (Although sometimes an 
informal “recommendation” protects a 
fearful management from a charge of 
discrimination in some irregularity it is 
quite disposed to commit.) 

And as for her innocent public, it 
probably had never occurred to her 
that the public might be careless or 
shiftless beyond all patience; that it 
contained schemers and those who stole; 
that there were some even who made a 
business of teaching others to steal from 
the utilities which they regarded as 
common prey. 

She had never dreamed of such a 
thing as had just happened before her 
eyes. For a moment I was tempted to 
comment derisively on this ignorance of 
the comedie humaine, but a glance back 
through the years reduced me to silence. 

“Me bill is too big!” . . . It had been 
a long time since Mrs. Finnegan demon- 
strated that, although a utility’s lines 
might be rooted in science, the business 
end towered far above ordered ways. 
Many feet had crossed my green carpet 
since Nellie Donavan’s brought me the 
first “lone woman.” 

Some had come hopefully, in a faith 
that there must be, somewhere, some 
recourse. Some had come convinced 
that their cause was hopeless, as a last 
formal gesture of despair. 

Many had gone away grateful; most 
of them with appreciation: evidently, 
for those who came for questionable 
purposes did not return—at least on 
the same errand. And each had brought 
his contribution to the unusual perspec- 
tive I now possessed. 

The worn path on the office carpet 
made me quite tolerant with the Lady 
Chairman. 





Relocation of Non-Conforming Land Users of 
the Zoned Counties in Wisconsin 
By GEORGE S. WEHRWEIN and J. A. BAKER* 


™ O ONE ought to be allowed to 
farm in such ways that he 


costs the community more than 
he contributes,” says Secretary Rexford 
Guy Tugwell in the July issue of Current 
History... After suggesting numerous 
readjustments a farmer of this kind 
ought to make, Mr. Tugwell continues: 
“The straws in the wind which show that 
he will have to conform in some such 
respects as these are such state zoning 
acts as Wisconsin has, and such drastic 
protections as the Texas Wind Erosion 
Act. These are essentially neighborhood 
laws for mutual protection. The Federal 
Government with its Soil Conservation 
Service and Resettlement Administra- 
tion merely follow along and attempt to 
help.” 

The Wisconsin land program has fol- 
lowed the steps outlined above. The 
state enabling act? has granted to 
counties the power to use “essentially 
neighborhood laws for mutual protec- 
tion” against the excessive costs for 
schools, roads, and other public services 
caused by isolated settlement and has 
protected the future settler against 
locating on submarginal land.  Es- 
pecially in the recreational districts has 
the zoning power been used to regulate 
the use of land in the interests of public 
welfare. The 23 counties which have 


zoned their lands for agriculture, for-. 


estry, and recreation are ready for the 
next step—namely, the relocation of 
the non-conforming land users, i. e., 


* Professor of Agricultural Economics, and Assistant, 
Department of Agricultural Economics, University of 
Wisconsin, respectively. 

1“Down to Earth”, Current History, July, 1936, 
PP. 33-8 at 34. 

2 Wis. Stats., § 59.97. 


those families who had established their 
residence in the present zoned districts 
before the zoning ordinances became 
effective. Many counties on their own 
initiative and with their own funds have 
already made some real progress in this 
work. Almost 2,000 such settlers are 
permitted to remain in the restricted 
districts under the provisions of the 
state enabling act and the county 
ordinances. However, as long as they 
remain they perpetuate the excessive 
costs for education and highways. Since 
the Resettlement Administration has 
been set up for the purpose of relocating 
settlers who are stranded and living on 
submarginal land, it has the opportunity 
to ‘follow along and attempt to help” 
by completing the land program begun 
under the zoning ordinances. 


Zoning Accomplishments since 1933 


A review of the results accomplished 
to date shows a total of 23 northern and 
north central Wisconsin counties with 
zoning ordinances, and several more are 
taking steps to zone their lands. The 
first county to zone was Oneida in 
1933 The later ordinances have im- 
proved and modified the Oneida or- 
dinance. Vilas, the second county to 
zone, made provisions for recording the 
names and descriptions of the property 
of non-conforming land users and other 
counties followed suit. The 1935 Legis- 
lature made this mandatory and now all 
counties have made such lists.‘ 


3 W. A. Rowlands, “County Zoning for Agriculture, 
Forestry and Recreation”, 9 Fournal of Land & Public 
Utility Economics 272-282 (August, 1933). 

4J. M. Albers, “Recent Amendments to the Wis- 
consin County Zoning Act”, 11 bid. 411 (November, 


1935). 
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RELOCATION OF NON-CONFORMING SETTLERS 


Oneida County set up only two dis- 
tricts, a “forestry-recreation” zone and 
an “unrestricted” district. Vilas, with 
its many lakes and highly developed 
recreational lands, provided a third, a 
purely “recreational” district in which 
forestry and year-long residence are 
permitted but agriculture is prohibited. 
Family residences were allowed because 
many resort owners have caretakers who 
live in the summer homes all the year 
long. Agriculture is excluded because of 
the fire danger whenever settlers are 
clearing land, and because cattle are 
often permitted to roam abroad. It is 
also desirable to prevent the clearing of 
land along the lakes in order to preserve 
the virgin beauty of the shores. Prob- 
ably some regulation of tree cutting will 
be made in the future in the recreational 
zones for the same reasons. 

By excluding agriculture from the lake 
regions by use of either forestry or rec- 
reational districts these counties have 
builded better than they knew. The 
‘repercussion of agricultural land uses on 
lakes can be observed in Iowa. Some of 
the lakes in this State have dried up 
completely and others which still have 
shallow waters are infested with silt, 
decaying vegetable matter, algae growth, 
and pollution. Eighteen lakes were sur- 
veyed and the average depth of silt 
over the entire bottom was found to be 
more than Io feet, and in some cases as 
much as 30 feet. Practically all the lakes 
are in need of dredging to restore and 
maintain them in their former state.° 

However, unless the problem is at- 
tacked at its source, dredging and re- 
moving vegetation and algae, etc., will 
be a continuous job. These lakes are 
for the most part surrounded by farm 
land. The run-off from cultivated land 
carries silt into streams and lakes which 


5 Towa State Planning Board, Second Report, April, 
1935, Pp. 59-64. 
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act as natural settling basins. Planting 
the shores with trees and shrubs is 
recommended to control erosion and to 
beautify the landscape, but how much 
of this can be expected of farmers who 
own the valuable farm land? The Report 
on the Iowa Conservation Plan has sug- 
gested specific improvements on 38 
lakes. Over 20 of these lakes have be- 
come silted and practically all of them 
have become polluted by the fouling 
of the waters by cattle and hogs and by 
the wash from barn yards. In other 
cases there is pollution from city sew- 
age, and in only a few cases is there 
enough publicly owned riparian land to 
permit the public to make full use of the 
lakes.® 

The lakes and streams of southern 
Wisconsin, also surrounded by farm 
land, are subject to the same influences 
as the Iowa lakes. The smaller lakes 
may suffer the same fate, but the larger 
ones can be protected by setting up 
recreational districts under the county 
zoning acts with provisions designed to 
protect their beauty, prevent silting, 
and control undesirable land uses. Addi- 
tional powers were granted to Wis- 
consin counties by the 1935 Legislature 
under which they may regulate, restrict, 
and determine the uses of land along 
water courses.” Wherever the shores are 
platted, control over congestion, pollu- 
tion, health, and sanitation can be 
exercised by the State Board of Health. 

Recreational districts have been es- 
tablished in 9 counties, but their areas 
are small, covering only 2.8% of the total 
area of the 22 counties for which data 
were available in June, 1936, as com- 
pared with 31.9% embraced in the for- 
estry districts (Table I). Vilas County, 
however, has placed 30% of its entire 


6 The Report on the Iowa Twenty-Five Year Conserva- 
tion Plan, 1933, pp. 55-68. 
7 Laws 1933, ¢’s 303 and 304. 
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area in recreational districts and 53% 
in forest zones, leaving only 17% in the 
unrestricted district open to agriculture. 
As Table I shows, of 13 million acres in 
the 22 counties, 4,668,760 acres (or 
34-7%) were restricted and closed to 
agriculture, leaving 65% in the unre- 
stricted areas. 


Tasie I. Areas or RESTRICTED AND UNRESTRICTED 
Districts, Lanp 1N Farms, anp 1n Non-Con- 
FORMING Uses 1N 22 ZONED COUNTIES OF 
Wisconsin, JUNE, 1936* 








Percent of 
Total Area 
of Counties 


% 


Acres 





4,668 , 760 34. 
4,291, 285 31. 
3773475 
168 , 394 
8,751,252 
5,199,296 
3,551,956 


Restricted Districts 
Forestry districts 
Recreation districts... . 
Non-conforming uses*. . 

Unrestricted Districts... . 
Now in farmst 
Open for settlement... . 

(not in farms) 





100.0 








Total Area of Counties}. .| 13,420,012 





*Count taken from official zoning mene and from official 


list of non-conforming uses (See footnote 8). 
t Land in farms as reported by the 1985 Census minus the 
pw Ti | of , = gaaaaeane uses, representing farm land in re- 





{As om compiled by the Wisconsin Department of Agriculture 
and Markets. 


According to the Census of 1935 only 
39-9% of the area of these counties was 
in farms, of which 168,394 acres, or 
1.3%, consist of non-conforming uses in 
the restricted districts, and 5,199,296 
acres (38.7%) consist of land in farms 
in the unrestricted districts. Even with 
X% of these counties closed to agriculture, 
26.6% of their total area is still open to 
settlement. In other words, zoning has 


8 The official records of non-conforming land users on 
file in the county seats include the name of the occupant, 
the legal description of the land he occupies, the number 
and condition of the buildings, the amount of land 
cultivated, cleared and used for pasture. A supple- 
mentary record gave certain educational and highway 
costs. 

In 1934 a Forest-Farm Homesteads project was pro- 
posed for northern Wisconsin, but it never got beyond 
the preliminary stages because of changes in the method 
of administration of the Subsistence Homesteads 
Division of the Department of the Interior. As part of 
the plan of selecting settlers for this project, a C.W.A. 
study was made of almost 3,000 isolated settlers in the 


not closed the door to agricultural de- 
velopment of these counties, but has 
directed the future settler to the better 
farm lands close to neighbors, schools, 
and markets. 

The official lists of non-conforming 
users in the 22 counties indicate 1,898 
settlers in this class. Their farms em- 
brace 168,394 acres, or a little more than 
3% of the restricted area, which means 
that 96% of this vast territory is not in 
farms. This in itself is some indication 
of their isolation. In terms of density of 
population, less than 2,000 families are 
living on 5 million acres of land, which 
means a population density of 1.04 
persons per square mile. In spite of this 
sparsity, these non-conforming land 
users must be served with roads, schools, 
and other public services just as eff- 
ciently as the families living in closely 
settled unrestricted or agricultural areas. 

By studying the information found on 
the official lists of non-conforming users 
and the data on 615 schedules obtained 
in a previous survey, it is possible to 
picture some of the problems of isola- 
tion.® 

The Highway Costs of Isolated 
Settlements 

The information derived from the 615 
schedules gives graphic evidence of the 
public costs resulting from isolation. 
The schedules showed the taxes paid by 
the non-conforming settlers, the ac- 
cumulated tax delinquency on the prop- 
erty they occupied, relief, school, and 
north, the results of which will soon be published by the 
University of Wisconsin. When the official lists of non- 
conforming users were available, it was found that 615 
of them had been visited by the enumerators during the 
previous investigation. A special study was made of 
this group. 

The authors wish to express their appreciation to 
W. A. Rowlands and F. B. Trenk, who with the junior 
author supervised the W.P.A. project which made 
possible the tabulation and statistical analysis of the 
data from the official lists of non-conforming land users 


and from the 615 C.W.A. schedules obtained as part of 
the study of isolated settlers. 
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road costs. Table II shows a few repre- 
sentative samples and the summary for 
the entire 615 settlers. Settler No. 2, 
for instance, had a tax levy of $5.76 
on his farm in 1933, but owed $6.56 in 
accumulated taxes. He was on relief, 
which had cost the government almost 
$45 in 1933, and besides the community 
had spent $500 to provide a road to his 
farm. 

The summary for all the settlers in- 
dicates an average tax bill of $25.94 
for 1933, but the average total outstand- 
ing delinquent taxes amounted to $22.03. 
The “net” contribution for support of 
the government was, therefore, small. 
On the other hand, an average of $34.44 
had been spent on relief, and the educa- 
tional costs amounted to $11.00 per 
family. To provide these isolated 
settlers with roads had cost the com- 
munity over $89 per farm, and this 
covers only the first expense of building 
the highway; it does not include the 
annual costs for maintenance, snow re- 
moval, and other recurring expenses. 
Until a few years ago it was considered 
mandatory upon the town to build a 
road for the settler whenever he called 
for one. This is no longer true, but 
while the law was so interpreted it was 
responsible for some of the isolated 
settlement and excess road mileage. 

\ 
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Curiously enough, the job of provid- 
ing roads for non-conforming settlers 
has not even been completed. At the 
time these families were visited in 1934 
there were 63 for whom no road to the 
farm had yet been furnished. The total 
cost of building the roads for the 63 
families was estimated at $55,000, or 
an average of $873 per farm. Since the 
assessed value of the average non-con- 
forming farm was $745, the cost of the 
roads would actually exceed the taxable 
value of the farms. Langlade County, 
for example, would have to spend a 
total of $3,650, Oneida $7,300, and 
Forest $600 if the roadless settlers were 
to be provided with a highway. Since 
these figures cover only those families 
visited in the C.W.A. survey, or about 
¥% of the number of non-conforming 
users, these estimates are an under- 
statement of the costs which such an 
undertaking would involve. Now that 
these counties have zoned there is little 


enthusiasm to spend money for. this 
purpose; in fact, one community flatly 
refused to build five miles of road for 
two non-conforming settlers on the plea 
that the area was zoned and the town 
could not afford to build the road for 


two families. Instead of building the 
road, the town helped to move them into 
the unrestricted district of the county. 


TaBLeE II. Specrat Costs ATTRIBUTABLE TO INDIVIDUAL FAMILIES IN NoRTHERN 
WiIsconsIN, 1933* 








Tax Levy, 
1933 


Accumulated} 


Delinquent 
Taxes, 1933 


Annual 
Relief 
Received 


Annual Cost 
of School 
Transporta- 
tion or Tui- 


First Cost 
of Building 
Road to 
Settler 





$ 5.76 
52.75 
13.19 
2.48 
8.40 

30 14.47 

615 Settlers (Average) $25.94 

















8888888 





*See footnote 8. 
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Relocation of non-conforming users 
would permit the closing of many miles 
of road and save the state the $50-a- 
mile state aid now granted to the town 
in addition to local costs. However, 
not every relocation would result in 
closing roads. Where a road has to be 
maintained for resort owners and care- 
takers, nothing could be saved in high- 
way costs if the farmers living along the 
same road were relocated. The resettle- 
ment of non-conforming farmers living 
on a “through road” would not affect 
the road finances since it is not main- 
tained for local travel. On the other 
hand, the removal of 13 families living 
on 30 miles of town road in western 
Oneida County would permit this road 
to be abandoned and save $1,500 in 
state aids annually. 

School Costs in Isolated Settlements 

Low population density means a 
small number of school children per unit 
of area. Since there were 102 unmarried 
men and 379 families with no children 
of school age among the 615 non-con- 
forming settlers, the sparsity of families 
with children is much greater than a 
population density of 1.04 persons per 
square mile implies. 

One way of providing accessible edu- 
cational facilities is to have a school 
within walking distance of every child. 
This, however, means small enroll- 
ments per school, relatively inefficient 
teaching, yet high costs per pupil. The 
state law sets a minimum wage for 
teachers and a minimum length of 
school term. Costs of fuel, repairs, and 
supplies are practically the same whether 
the attendance is large or small. Thus 
the costs per pupil are in inverse ratio 
to the enrollment. A study of the cost 
of education based upon all rural schools 
of Wisconsin shows that it costs four 
times as much to educate a child in a 
school with five pupils or less than in a 


school where 30 to 35 pupils attend. 
Many individual cases of costs ranging 
from $200 to $400 per child per year 
come to light in the surveys made in 
northern Wisconsin counties. Small 
schools, however, are not confined to 
the north; some of the central counties 
and even some of the better agricultural 
sections have a larger proportion of 
small schools than the northern counties. 
This is because families have become 
smaller and farms larger in the older 
parts of the State, whereas the size of 
the school districts has not changed 
very much since they were laid out. 

Consolidation has been suggested, 
but this merely increases the distance 
between the school and the home and 
would be impossible unless transporta- 
tion is provided. If transportation is not 
feasible, parents are permitted to board 
their children with some family near the 
school at public expense. Under the 
Wisconsin law transportation must be 
furnished whenever a child lives more 
than 2% miles from a school. As Table 
III shows, the average distance to the 
nearest school as reported by the 615 
non-conforming land users is almost 
four miles. This implies that the ma- 
jority of the children are being trans- 
ported now. The average cost in terms 
of all 615 settlers is $11.00 per family 
and, as Table II shows, may run as high 
as $280 per family per year for individual 
cases. 

How much could be saved if the non- 
conforming families were relocated de- 
pends upon circumstances. In some 
cases there are no schools in the re- 
stricted districts, all children being 
transported to schools located in the 
unrestricted district. In such cases 
transportation costs would be saved but 
no schools would be closed if resettle- 
ment took place. In other cases there 
are schools within the restricted dis- 





tricts 
farm: 
creas 
coulc 
costs 
come 


Al 
costs 
pears 
gram 
also 
spars 
of th 
instit 
diffic 
and 
going 
atter 
not | 
III, 
more 
isola’ 
Th 
latio! 
relief 
abov 
settle 
of th 
isolat 
failec 
settle 


TABL 


RELOCATION OF NON-CONFORMING SETTLERS 


tricts. The relocation of some of the 
farmers tends to increase isolation, in- 
crease costs per pupil, yet the school 
could not be closed or transportation 
costs avoided until resettlement had be- 
come complete. 


Zoning and Isolation 


Although the saving in governmental 
costs through reduction of isolation ap- 
pears uppermost in any relocation pro- 
gram, the personal inconveniences are 
also important. The disadvantages of 
sparse settlement lie in the remoteness 
of the settlers from markets, community 
institutions, and neighbors. There is 
difficulty in getting products to market 
and in obtaining household supplies, 
going to the polls on election day, and 
attending church. The remoteness is 
not only in miles, as shown in Table 
III, but also in the poorer roads and 
more difficult transportation of the 
isolated areas. 


The public and private costs of iso- 
lation, the lack of tax-paying ability, 
relief costs, and other factors discussed 


above are common to all sparsely 
settled areas whether zoned or not. Some 
of them cannot even be attributed to 
isolation. People are on relief or have 
failed to pay their taxes even in densely 
settled areas. The point is that the 


TaBLe III. 
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non-conforming, isolated settler merits 
special attention as compared to the 
isolated settler who does not live in a 
restricted district. Zoning prevents new 
families from becoming neighbors of 
those now living in the restricted dis- 
tricts. Scattered settlements cannot 
hope to become communities which 
might support a church or a school. 
This is not the fault of zoning per se 
which merely recognizes officially that 
the land is submarginal or that settling 
scattered tracts of fair soil would only 
create more isolation and more costs for 
public services. 

The first effect of zoning is to “freeze’’ 
the existing population pattern in the re- 
stricted areas in so far as it prohibits 
future settlement. However, the pat- 
tern will not remain static. Some of 
the non-conforming users are squatters 
or renters who can move without sacri- 
ficing any investment in land. These 
are the most mobile of all. Others may 
trade their farms for county land in an 
unrestricted district. Some have been 
relocated by towns and counties, and 
others have sold their holdings to the 
Resettlement Administration. Some of 
the non-conforming uses will be discon- 
tinued as time goes on and, according 
to the ordinances, cannot be reestab- 
lished. As a result of all such movements 


SEVERITY OF ISOLATION AS SHOWN BY DISTANCE OF SETTLER FROM THE 


NEAREST NEIGHBOR AND SEVERAL ComMMuUNITY FEATURES IN FIVE SELECTED 
CouNTIES AND THE AVERAGE FOR 22 CouNTIES, 1933* 








Distance (in miles) from 





Nearest Nearest 
Neighbor High 
School 


Nearest 
Available 
Market 


Nearest 


Church 


Nearest 
Doctor 


Nearest 





8.9 
14.2 
11.6 
10.7 
12.9 
11.5 








Average—22 Counties. .... 





12.4 
12.9 
12.0 
10.2 
11.2 
11.9 


14.8 
13.2 
12.3 
13.8 
11.3 
13.8 














* Based on study of 615 non-conforming land users (See footnote 8). 
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of settlers the density of population will 
become less and isolation greater. For 
instance, an average distance of 9/Io 
of a mile to the nearest neighbor does 
not seem far. However, settlers often 
live in groups or pairs. Two families 
may live within % mile of each other, 
yet both may be 12 miles from the 
nearest market, high school, or doctor. 
If one of them leaves, the next nearest 
home may be five or six miles from the 
one who remains. Whatever the cause, 
the removal of part of the settlers will 
tend to increase scattered settlement, at 
least temporarily. 

A third reason for relocation of non- 
conforming farmers is the fact that they 
have all the inconveniences of isolation 
and none of the benefits which are often 
associated with urban, non-conforming 
uses. A store located in a residential 
district before the area was zoned and 
which is permitted to remain after all 
other business is excluded enjoys a 
certain monopoly. Zoning has excluded 
future competitors. Farming as a rule 
enjoys no such advantage of location, 
although certain individuals catering to 
tourists, hotels, and resorts may profit 
by being non-conforming users in a 
recreational or forestry district. In so 
far as a non-conforming user has been 
subjected to inconveniences or additional 
costs by a public action designed to pro- 
mote the general welfare, the expendi- 
ture of tax money to relocate that set- 
tler has added justification even though 
use of the police power does not call for 
compensation for private losses. 

But there is a final reason for the 
removal of non-conforming users from 
restricted districts. It is highly im- 
portant that all uses not in harmony 
with the permitted uses be abated as 
quickly as possible and that the land be 
placed in uses consistent with the or- 
dinance. This is important from the 


standpoint of zoning itself and of the 
non-conforming land user as well. Asa 
matter of fact, zoning for agriculture, 
forestry, and recreation calls for a new 
technique in defining, recording, and 
abating or discontinuing non-conform- 
ing uses. 

Planned Relocation of Non-Conforming 

Land Users 

While complete relocation of all non- 
conforming land users is theoretically 
the goal, practically this is not desirable 
at the present time. A cursory survey 
of the 1,898 settlers now officially re- 
corded as non-conforming land users 
indicates that there are farmers on good 
soil living near ‘“‘conforming” resort 
owners and caretakers. There are 
enough families to constitute a fair 
sized community. Schools and roads 
would have to be maintained even if all 
farmers were relocated but at a higher 
per-capita cost for the smaller number 
of families that remain. It could be 
argued that such an area should not be 
restricted at all, yet local conditions 
might well justify restriction of addi- 
tional farming. Some settlers live on 
“through” roads, or near the edges of 
the districts, and thus do not cause 
additional public costs. Since relocation 
means purchase of the settler’s present 
holding and may include establishing 
him on another farm, the cost of re- 
settlement must be balanced against 
annual public savings and other rea- 
sons for abating the non-conforming 
uses. As the zoned areas now stand, it 
seems desirable to change some forestry 
to recreation districts and some restricted 
to unrestricted districts rather than pro- 
ceed with wholesale relocation in these 
areas. 

All this suggests that resettlement 
should not be indiscriminate but should 
be carried out after careful study of 
each case and according to some plan 
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based upon welfare of the community 
and needs of the settler. Such procedure 
was suggested by the Land Use Ad- 
visory Committee of the Wisconsin 
State Planning Board (August 17, 1935). 
In order to make the land-retirement 
program of immediate and lasting finan- 
cial benefit to local units of government 
as well as to the individuals concerned, 
the following priority is suggested in the 
purchase of individual sub-marginal 
farms: 

1. Settlers representing the most ag- 
gravated cases of high governmental 
expense for roads, schools, relief, and 
public health services, and whose reloca- 
tion would eliminate partially or wholly 
such excessive governmental costs and 
be in the interest of the public welfare. 

2. Settlers who are so located as to 
be a constant fire hazard to areas of 
merchantable timber on which local 
governmental units depend for revenue, 
local industry for raw materials, and 
local people for employment. 

3. Settlers located on land of low 
agricultural value, on land too hilly, 
stony, swampy, or sandy to maintain a 
farm family under any type of agri- 
cultural use. 

4. Settlers who because of physical or 
mental conditions will in all probability 
never “make a go” of it and who ulti- 
mately will be “on the town” for as- 
sistance. In such cases resettlement will 
prevent an unnecessary waste of both 
human and financial resources. 

5. Settlers too far removed from a 
market town, such as those left stranded 
by removal of a railroad which had pro- 
vided a market outlet for bulky products 
like potatoes. 

6. Settlers who have permanently lost 
or are about to lose all outside sources 
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of additional income upon which they 
were formerly entirely dependent and 
who, therefore, must look to a new loca- 
tion for a new future. 

7. Settlers who in the near future will 
cause an excessive burden for roads, 
bridges, or schools, such as families 
located many miles from an established 
school with one or more children who 
will be of school age in a short time. 

Relocation of stranded settlers on 
submarginal land is a worthy enterprise 
whether the area is zoned or not zoned. 
However, it is of more importance and 
lasting benefit where zoning has pre- 
ceded resettlement. In Wisconsin the 
purchase of less than 200,000 acres of 
land now owned by non-conforming 
users would remove all agriculture from 
almost 5,000,000 acres of land. Zoning 
will insure these restricted districts 
against a repetition of the mistakes of 
the past. If, in addition, relocation is 
carried out in some systematic way as 
suggested above, it will result in im- 
mediate reduction of public costs with 
the least hardship to the settlers them- 
selves. However, every relocation must 
be voluntary; no settler will be coerced 
into selling his farm. This means that 
even the best plans and intentions may 
be only a guide instead of a fixed pro- 
gram of purchase. If the settler repre- 
senting “the most extravagant case of 
governmental expense” refuses to sell 
but others who have merely lost their 
market are willing to be relocated, the 
first to be resettled will be sixth in 
order of priority as set up by the Land 
Use Advisory Committee. All this 
points to a long-time program admin- 
istered with tact and an understanding 
of the psychology of the people living in 
“pioneer fringes.” 





Some Comments on Public Utility Refunding 
Operations 
By LAWRENCE G. DAHL* 


1931 that the market for public 

utility bonds was adversely affected 
by the depression. In fact, the first half 
of 1931 was a period of favorable interest 
rates marked by a considerable volume 
of public utility financing which in- 
cluded approximately $450,000,000 of 
long-term bonds issued for refunding 
purposes. Commencing in July, 1931, 
bond prices began to fall and during the 
ensuing three-year period there were 
times, particularly during the early 
summer of 1932 and the closing months 
of 1933, when the public utility bond 
market was so demoralized that the 
prices of many sound operating com- 


[’ WAS not until about the middle of 


pany issues sank to levels which appear 
almost incredible by comparison with 


the prices which prevail today. For 
example, the first mortgage 4% bonds 
of the Commonwealth Edison Company, 
$8 5,000,000 of which were offered to the 
public at 94% in June, 1931, to yield 
the investor 4.25%, sold as low as 69 % 
in 1932 and 69% in December, 1933, 
compared with a closing price of 107 on 
June 30, 1936; the general and refund- 
ing 444% bonds of the Detroit Edison 
Company which were offered to the 
public at 103% in June, 1931, to yield 
4.28%, dropped to a low of 75 in 1933 
compared with a closing price of 11534 
on June 30, 1936; and the first lien and 
refunding 414% bonds of Public Service 
Company of Northern Illinois, $40,000,- 


*Member, Rate Department Staff, Byllesby En- 
gineering and Management Corporation. 

This article is submitted by the author in his in- 
dividual capacity and not as a representative of the 
company by which he is employed. 


ooo of which were offered to the public 
at 97% in June, 1931, sold as low as 
52% in December, 1933, compared 
with the June 30, 1936 closing price of 
103 %. 

Following the December, 1933 lows an 
appreciable improvement in prices mani- 
fested itself in 1934 but as late as No- 
vember of that year the refinancing of 
maturing debt issues at reasonable cost 
was a matter of serious concern to the 
managements of such utilities as were 
unfortunate enough to be confronted 
with that problem. Aside from the fact 
that the market was unreceptive to 
new flotations, the severe burdens and 
liabilities imposed on issuer and under- 
writer alike by the original federal 
security act effectively precluded all 
but emergency refunding of 1934 ma- 
turities. 

However, by March, 1935 some of the 
most burdensome and _ objectionable 
provisions of the original federal se- 
curity legislation had been eliminated or 
considerably modified and the Securities 
and Exchange Commission had under- 
taken a simplification of registration re- 
quirements. As the result of these 
changes, coupled with a substantial im- 
provement in market conditions, some 
of the stronger operating companies 
initiated bond refunding operations. 
Notable among the initial refunding 
issues were the $45,000,000 issue of 
4% first and refunding mortgage bonds 
put out by the Pacific Gas and Electric 
Company in March, 1935, offered to 
investors at par to yield 4%, and the 
$73,000,000 issue of 334% refunding 
mortgage bonds of the Southern Cali- 
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fornia Edison Company, offered in 
April, 1935 at a price of 98% to yield 
the investor 3.85%. By June, 1935, the 
market had further improved to the 
point where a second Pacific Gas and 
Electric Company issue of the same 
series which had been offered to the 
public at par in March was marketed 
at 104 to yield 3.77%, subject to an 
underwriting commission of only two 
points as compared with three points 
on the preceding issue. 

Spurred by further improvement in 
market conditions the refunding move- 
ment reached sizable proportions by 
July, 1935, and has continued prac- 
tically without interruption during 1936. 
The magnitude of this financing and the 
extent to which the proceeds therefrom 
have been utilized for refunding as dis- 
tinguished from new capital purposes 
are indicated by the summary of long- 
term public utility bond offerings in 
Table I. 

Barring unpredictable changes in in- 
terest rates and market conditions, 
present prospects are that the volume 
of refunding issues for the full year 1936 
will be materially in excess of the im- 
posing total for 1935. 

The primary purpose of this bond re- 
funding program, of course, has been to 
effect the maximum possible saving in 
interest charges which constitute an 
important part of the cost of supplying 
utility service, thereby offsetting at 
least in part the formidable inroads 
made upon utility net income by such 
factors as rate reductions, increasing 
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labor and material costs, and rapidly 
mounting tax burdens. Another highly 
desirable objective has been the simpli- 
fication of financial and corporate struc- 
tures through replacement of a large 
number of separate bond issues of vary- 
ing maturities, coupon rates, and de- 
grees of priority by a single open-end 
first mortgage issue and the dissolution 
wherever possible of subsidiary com- 
panies. 

In view of the importance of the re- 
funding movement as indicated by the 
foregoing discussion of its development 
during the past two years it seems ap- 
propriate to comment briefly on some of 
the accounting questions involved in 
the recording of refunding operations 
and their proper treatment from the 
standpoint of sound and generally ac- 
cepted principles of public utility ac- 
counting. 

Contrary to the opinion of the average 
layman, the feasibility of and the annual 
savings effected by refunding public 
utility bonds prior to their maturity 
are dependent upon a number of im- 
portant factors in addition to the rela- 
tive coupon rates of the old and new 
issues. The determination of compara- 
tive actual costs of money under the re- 
funded and refunding issues involves a 
consideration of the discount and ex- 
pense properly remaining unamortized 
on the old issues as of the date of their 
refunding, the call premiums and other 
redemption expenses incurred in con- 
nection with the retirement of these 
issues, the amount of interest which 


Summary oF Lonc-Term Pustic Urtitity Bonp Issues, 1933-1936* 








Period 


New Capital Refunding Total 








32,518,000 | $ 
56,585, 500 
1,147,155, 768 
956, 890,294 


$ 10,721,000 | $ 
26, 359, 500 
81,765,632 
58,934,206 


43 239,000 
82,945,000 
1, 228,921,400 
1,015,824, 500 











*Compiled by the Commercial and Financial Chronicle. 





must be paid during the interim be- 
tween refunding and call dates on such 
of the old securities as are not redeem- 
able until after the refunding date, the 
term and coupon rate of the refunding 
issue, the net proceeds received from the 
underwriters of the refunding issue, and 
the total expenses incurred by the issu- 
ing company in connection with flota- 
tion of the refunding issue. 

By way of illustration let us take a 
simple hypothetical case. Let us assume 
that a utility company has outstanding 
$20,000,000 of 20-year 5% bonds all of 
which were issued on June 1, 1924. 
These bonds were offered to the investing 
public by the underwriters of the issue 
at a price of 95 to yield approximately 
5.41% to maturity on the conventional 
bond-table basis. The company’s net 
proceeds from this $20,000,000 issue 
after deduction of a five-point under- 
writing commission and $98,000 of 
expenses for legal services, authorization 
fees, engraving, printing, etc., were 
$17,902,000 or 89.51% of par so that as 
compared with a yield of 5.41% to the 
investor on a bond-table basis the cor- 
responding cost to the company on the 
same basis was 5.90%. At the maturity 
of the bonds on June 1, 1944 the com- 
pany will be obligated to redeem them 
at their par value of $20,000,000 as 
compared with only $17,902,000 of 
realized net proceeds so that provision 
must be made through charges against 
earnings during the 20-year life of the 
issue for amortization of $2,098,000 of 
bond discount and expense. 

Had the company elected to amortize 
this discount and expense on the so- 
called scientific basis employed by stand- 
ard bond tables the first half year’s 
amortization requirements would have 
been $28,140.34, this being the annuity 
which with interest compounded semi- 
annually at the indicated effective in- 
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terest rate of 5.90% would amount to 
$2,098,000 at the end of 4o half-year an- 
nuity periods. On this basis the required 
amortization during the second half-year 
would have been $28,970.48, during the 
third half-year $29,825.11, during the 
fourth half year $30,704.95, and so on, 
increasing each half year until the last 
half year of the 20-year period when the 
amortization requirements would amount 
to $87,449.44. Throughout the entire 20- 
year period the semi-annual interest 
requirements of $500,000 plus semi- 
annual provision for amortization would 
be equivalent to exactly 2.95% of the 
sum of original net proceeds from the 
bond issue and accumulated provision 
for amortization of discount and ex- 
pense at the beginning of the semi- 
annual period for which such computa- 
tion is made. In other words, using the 
bond-table basis of amortization the 
effective interest rate and cost of bond 
money to the company under this issue 
would remain at exactly 5.90% during 
the entire life of the issue. 

Let us assume, however, that by rea- 
son of its relative simplicity the com- 
pany actually chose to amortize the 
$2,098,000 of bond discount and ex- 
pense on a straight-line basis; that is, on 
the basis of equal annual provision of 
$104,900 per year over the 20-year life 
of the bonds. Unlike interest charges 
which represent periodic cash outgo, the 
funds represented by provision for amor- 
tization are retained in the business and 
not actually paid out until retirement of 
a bond issue, so that at the beginning of 
each year the company’s utilizable net 
proceeds from the issue would be equiva- 
lent to the original net proceeds plus 
accumulated provision for amortization. 
Hence, in the case of our hypothetical 
company, although combined annual 
interest and straight-line amortization 
requirements remained constant at $1,- 
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104,900, consisting of $1,000,000 in- 
terest and $104,900 provision for amor- 
tization, the utilizable net proceeds in- 
creased each year with a corresponding 
indicated decrease in percentage cost 
of bond money as shown in Table II. 

Thus it will be observed that, by con- 
trast with the bond-table basis of 
amortization of discount and expense 
which indicates a uniform percentage 
cost of 5.90% throughout the life of this 
particular bond issue, the use of the 
straight-line basis of amortization re- 
sults in uniform annual cost in terms of 
total dollar requirements but a gradually 
decreasing percentage cost ranging from 
6.17% the first year to 5.55% the 
twentieth year. It will also be noted 
that at about the mid-point of ma- 
turity the percentage cost, using the 
straight-line method, approximates the 
corresponding cost on a_ bond-table 
basis. 

Continuing with our hypothetical 


TaBLeE II. ILtustratTion oF DECREASING 


259 


case, let us assume that early in 1936 
the company decided to refund its 
$20,000,000 of outstanding 5% bonds 
which do not mature until June 1, 
1944, and accordingly made the neces- 
sary arrangements for their redemption 
on June I, 1936 at their then call price 
of 105. The company’s cash position and 
construction program were such that all 
of the $21,000,000 cash redemption re- 
quirements, together with expenses in- 
cident to the flotation of a refunding 
issue, had to be obtained from pro- 
ceeds of the refunding issue. Bond 
market conditions at the end of May 
were sufficiently favorable to enable the 
underwriters to market a $21,400,000 
issue of the company’s 25-year 4% first 
mortgage bonds at a price of 101% to 
yield the investor approximately 3.90% 
to maturity. Based on the price of 99 
received from the underwriters, the 
company realized proceeds of $21,186,- 
000, which amount was exactly equal to 


PERCENTAGE Cost or Bonp Money wITH 


STRAIGHT-LINE AMORTIZATION OF Bonp Discount AND ExPENSE 








Combined Annual 


Unamortized 
Discount 
and Expense 
at Beginning 

Year 


Original Net 
Proceeds of 
$17,902,000 Plus 
Accumulated 
Amortization 
at Beginning 
of Year 


Interest and 
Amortization Re- 
quirements of 1 
$1, 104,900 as 
Percent of Utiliz- 
able Proceeds 











$17,902,000 
18,006,900 
18,111, 800 
18,216,700 
18,321,600 
18,426, 500 
18 , 531,400 
18 ,636, 300 
18,741,200 
18,846, 100 
18,951,000 
19,055,900 
19, 160, 800 
19,265,700 
19,370,600 
19,475,500 
19, §80, 400 
19,685, 300 
19,790, 200 
19,895,100 
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the $21,000,000 of cash required for the 
redemption of the old $20,000,000 issue 
plus expenses of $186,000 incurred by 
the company in connection with regis- 
tration and flotation of the refunding 
issue. 

Now that the refunding operation 
has been consummated let us give con- 
sideration to the annual savings in fixed 
charges resulting therefrom and to the 
accounting treatment which should be 
accorded the various elements involved 
in the transaction. In the first place, 
the company’s cash position is exactly 
the same as it was before the refunding, 
notwithstanding the fact that its total 
funded debt as shown on the liability 
side of its balance sheet has increased 
from $20,000,000 to $21,400,000. How- 
ever, annual interest charges on the re- 
funding issue exclusive of any provision 
for amortization of discount and ex- 
pense amount to only $856,000 compared 
with corresponding requirements of $1,- 
000,000 on the retired issue, with a re- 
sulting annual saving of $144,000 in 
this item. 

In the determination of relative an- 
nual amortization requirements under 
the old and new issues consideration 
must be given to the following factors: 








One-point discount on refunding issue... .|$ 214,000 

Expense on refunding issue 186,000 

Five-point redemption premium on re- 
funded issue 

Unamortized portion of discount and ex- 
pense on refunded issue as of the re- 
funding date 


1,000,000 


839,200 


Total discount and expense assign- 
able to and amortizable over the 
life of the refunding issue 





$2,239,200 





Since the term of the new issue is 25 
years, the required annual provision for 
amortization on a straight-line basis of 
total discount and expense assignable 
thereto would be 1/25 of $2,239,200, or 
$89,568. On this basis total annual re- 


quirements for interest and amortiza- 
tion under the old and new issues are 
compared in Table III. 

As of the refunding date, June 1, 
1936, the net cash proceeds actually 
realized by the company from the old 
bond issue amounted to $19,160,800, 
made up of the original net proceeds of 
$17,902,000 realized on the sale of this 
issue in 1924 plus 12 years’ accumulated 
provision for amortization amounting 
to $1,258,800. Since no additional cash 
was realized from the refunding issue it 
follows that, as of June 1, 1936, the true 
net proceeds assignable to this issue 
were likewise $19,160,800. For the year 
beginning June 1, 1936, the relative per- 
centage cost of money under the old 
and new bond issues with straight-line 
amortization of discount and expense 
would be: 








Old Issue | Refunding 


Issue 





Available net proceeds as 
of June 1, 1936 

Annual interest and amor- 
tization requirements on 
straight-line basis...... 

Percentage cost 


$19,160,800 |$19, 160, 800 


945, 568 


1, 104,900 
4.935% 


5.766% 











Turning now to a consideration of 
relative percentage costs of the old and 
new issues on a bond-table basis as dis- 
tinguished from the above figures pred- 
icated on straight-line amortization, 
we find that, had the $2,098,000 of dis- 
count and expense incurred in con- 
nection with the original flotation of the 
old issue been amortized on a bond-table 
basis, the accumulated provision as of 
June 1, 1936 would have been $962,- 
726.68, leaving an unamortized balance 
of $1,135,273.32, or an amount $296,- 
073.32 in excess of the unamortized 
balance under the straight-line basis 
actually used. It is therefore evident 
that the latter method was more con- 
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Summary oF SAvINGS IN ANNUAL INTEREST AND STRAIGHT-LINE Amor- 


TIZATION REQUIREMENTS EFFECTED BY A HypoTHETICAL REFUNDING OPERATION 








Interest 
Requirements 


Amortization 
Requirements 


Combined 
Interest and 
Amortization 





Old issue 
Refunding issue 


Annual Saving 


$ 1,000,000 
856,000 


$ 104,900 
89, 568 


$ 1,104,900 
945, 568 








144,000 15,332 159,332 











servative in that its use meant carrying 
forward a lesser amount of discount and 
expense to the cost of the refunding 
issue. 

Predicated on the $839,200 of discount 
and expense on the old bonds actually 
remaining unamortized as of June 1, 
1936, available net proceeds as of the 
same date were $19,160,800, equivalent 
to 95.80% of their par value of $20,- 
000,000. Had these bonds not been re- 
funded, we find that the effective in- 
terest rate during the eight years re- 


maining to maturity would have been 
5.66% on a bond-table basis. 

As shown in Table IV the cash pro- 
ceeds realized by the company from the 
sale of the 25-year 4% refunding issue 
amounted to $21,000,000 but the true 


TaBLeE IV. 


net proceeds as of June 1, 1936 were only 
$19,160,800 with a corresponding per- 
centage cost of 4.72%. 

Thus it will be observed that, although 
the refunding issue was offered to in- 
vestors to yield 3.90% to maturity on 
the conventional bond-table basis, the 
corresponding true over-all cost of 
money to the company under this issue 
was 4.72%. Any doubt which might 
exist as to the propriety of treating call . 
premiums and unexpired discount and 
expense on the refunded issue as a part 
of the total discount and expense 
chargeable against the refunding issue 
will be dispelled when consideration is 
given to the fact that the company has 
not realized a single dollar of new cash 
from the refunding operation. The net 


ILLUSTRATION OF RELATION BETWEEN YIELD To INVESTOR AND PERCENT- 


AGE Cost To CoMPpANY UNDER A REFUNDING Bonp IssuE 








Effective Rate 
to Maturity 
on Bond- 
Table 


Percent 
of Par 


Amount 








Par amount of refunding issue 
Offering price to investors 
Underwriting commission 


Received from underwriters.......... 
Expenses on refunding issue 


Cash proceeds after expenses 
Call premium on refunded issue 


Balance of proceeds before deduction of unamortized dis- 
count and expense on refunded issue 
Unamortized discount and expense on refunded issue.... 


True net proceeds from refunding issue 


100.00% 
101.50 
2.50 


$21, 400,000 
21,721,000 
535,000 





21,186,000 
186,000 


99 .00 
.87 





98.13 


21,000,000 
4.67 


1,000,000 





93.46 
3.92 


20, 000, 000 
839,200 








$19, 160, 800 89.54% 
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proceeds actually available to the com- 
pany for investment in its business re- 
main $19,160,800, consisting of the 
$17,902,000 originally realized by the 
company from flotation of the refunded 
issue plus the sum of $1,258,800 repre- 
senting 12 years’ accumulated provision 
for amortization of discount and ex- 
pense on this original issue. 

Assuming that the amount of the re- 
funding issue had been less than $21,- 
400,000, thereby making it necessary 
for the company to provide part of total 
cash redemption requirements out of its 
cash working capital, it follows that the 
true net proceeds assignable to the re- 
funding issue would have been equiva- 
lent to the $17,902,000 originally real- 
ized from the old issue plus $1,258,800 
accumulated provision for amortization, 
Jess the amount of the draft upon the 
company’s cash working capital neces- 
sary to supplement cash proceeds from 
the refunding issue. In other words, the 
mere fact that a company’s cash posi- 
tion may enable it to accomplish a re- 
funding operation without securing all 
funds required to redeem the old issues 
from proceeds of the refunding issue 
does not vitiate the propriety of treat- 
ing redemption premiums and unamor- 
tized discount and expense on refunded 
issues as a part of the total discount and 
expense chargeable against the refund- 
ing issue. 

Another point which must be borne 
in mind in the consideration of this sub- 
ject is that only by reason of the exist- 
ence of a physical plant with an estab- 
lished business and a demonstrated 
earning capacity is a public utility able 
to market a refunding bond issue at a 
low interest rate. Obviously, a much 


higher rate would have to be paid in 
order to attract the funds necessary to 
finance an entirely new enterprise as 
distinguished from a going concern. 
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To hold that redemption premiums and 
unexpired discount and expenses on re- 
funded bond issues should not be con- 
sidered in computing the cost of a re- 
funding issue would be to overstate the 
historical net proceeds from bond financ- 
ing and be akin to arguing for evalua- 
tion of money costs on a reproduction- 
cost basis with complete disregard of 
historical considerations. At a time 
when regulatory bodies are placing in- 
creasing emphasis on the principle of 
historical cost as applied to public 
utility property it would be inconsistent, 
to say the least, to depart from this 
principle as regards cost of bond money 
and to require as a condition precedent 
to authorization of a refunding bond 
issue that redemption premiums and 
unexpired discount and expense on the 
old issues shall be charged off against 
surplus instead of being carried forward 
as a legitimate part of the total discount 
and expense applicable to the refunding 
issue. 

A review of the position taken by 
state regulatory commissions with refer- 
ence to the disposition of redemption 
premiums and unamortized discount and 
expense on refunded bond issues dis- 
closes that majority practice is to allow 
these items to be carried forward as a 
part of total discount and expense 
chargeable to and amortizable over the 
life of the refunding issue. While the 
New York and Ohio commissions re- 
quire as a condition precedent to au- 
thorization of refunding operations that 
these items shall be charged off against 
surplus, it is significant to note that 
other outstanding commissions, such as 
those in California and Wisconsin, have 
taken a more liberal view and approved 
the transfer to the refunding issue of 
call premiums and other redemption 
expenses on retired issues together with 
such discount and expense on these 
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issues as properly remained unamortized 
on the refunding date. For example, the 
Wisconsin Commission’s uniform sys- 
tem of accounts specifically provides 
that: 


“When one issue or series of bonds is con- 
verted into or its redemption is financed by 
another issue or series before the date of 
maturity of the first issue, any unamortized 
discount or premium on the first issue and 
any premium paid or discount earned on the 
bonds retired and converted or refinanced 
shall be transferred to the second issue and 
amortized over the life of the latter, pro- 
vided, however, that the amount of dis- 
count, premium and expense on the issue re- 
deemed, carried to discount and expense or 
premium on the new issue does not establish 
an effective interest rate on that issue in 
excess of the effective rate on the obligations 
retired. In the event such increase in.effec- 
tive interest were to result, there shall be 
transferred to discount or premium on the 
new issue only that amount of the discount, 
premium and expense on the redeemed 
obligations that will establish the same 
effective rate of interest; and the excess of 
discount, premium and expense on the debt 
retired shall be charged to account 51 5; 
Loss on Redemption of Long-Term Debt. 


In December, 1935, the Federal 
Power Commission issued a tentative 
draft of a new uniform system of ac- 
counts applicable to all public utilities 
subject to its jurisdiction. This tenta- 
tive draft made no specific provision for 
the disposition of redemption premiums 
and unamortized discount and expense 
on bond issues redeemed in connection 
with refunding operations, although 
other provisions relating to treatment of 
bond discount and expense indicated 
that possibly the Commission’s inten- 
tion was that these items should be 
charged off against current income at 
the time of refunding. An accounting 
committee representing the electric util- 
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ity industry requested that this point be 
clarified and that, subject to reasonable 
limitations, permission be given to 
amortize the redemption premiums and 
unamortized discount and expense of 
redeemed issues over the life of the re- 
funding issue, in order that interest- 
saving refunding operations might not 
be obstructed. The Commission evi- 
dently considered this a_ reasonable 
request as evidenced by incorporation 
of the following provision in the final 
draft of its new system of accounts as 
formally adopted on June 16, 1936, and 
scheduled to become effective on Jan- 
uary I, 1937: 

“When the redemption of one issue or 
series of bonds or other long-term obligations 
is financed by another issue or series before 
the date of maturity of the first issue, any 
unamortized discount, expense, or premium 
on the first issue and any premium paid or 
discount earned on reacquirement shall be 
debited or credited, as appropriate, to ac- 
count 414, Miscellaneous Debits to Surplus, 
or account 401, Miscellaneous Credits to 
Surplus, provided, however, that if the utility 
desires to amoritize any of the discount, ex- 
pense or premium associated with the issuance 
or redemption of the first issue over a period 
subsequent to the date of redemption, the per- 
mission of the Commission must be obtained.” 


Although the above provision is less 
liberal than that embodied in the Wis- 
consin classification of accounts, in 
that the Federal Power Commission’s 
permission must be obtained before 
redemption premiums and unamortized 
discount and expense on old issues can 
be transferred to discount and expense 
on a refunding issue, the fact that the 
Commission has left the way open to 
continuation of a generally accepted 
accounting practice should be good 
evidence of its propriety. 





Judicial Review of the Indiana Public Service 
Commission: The Johnson Act Re-examined 
By JOHN D. MILLETT* 


I 


RECEDING amendment of the 

United States Code in 1934, much 

was said about the relative merits 
of state and federal judicial review of 
the decisions of state administrative 
tribunals. On the one hand were those 
who indulged in speculation as to the 
capacity, integrity, and impartiality of 
federal judges contrasted with state 
judges. While others, with the experi- 
ence of utility regulation primarily in 
mind, were aroused by such abuses as 
the more than Io-year litigation in the 
federal courts of both the Chicago 
Telephone Company and the New York 
Telephone Company.” To these last the 
immediate cause of concern was the 
ease with which public utilities were 
able to make use of the provisions of 
the Fourteenth Amendment to transfer 
judicial review of public service com- 
mission orders from state to federal 
courts. The advocates of the 1934 
legislation maintained that adequate and 
fair review was to be had in the state 
courts. It was evidently taken for 


*Department of Government, Columbia University; 
Lecturer in Political Science, Rutgers University. 

1For an excellent early discussion of this subject 
see D. E. Lilienthal, “The Federal Courts and State 
Regulation of Public Utilities,” 43 Harvard Law Re- 
view 379 (1930). 

2 See Hearings, House Committee on the Judiciary, 
73rd Congress, 2nd Session (Feb. 27, 28, March 1, 
1934), Pp. 7, 10-12, 23, for discussion of the New York 
case, and pp. 70-71, for the Chicago case. 

3 Indiana Bell Telephone Co. v. Public Service Com- 
mission, 300 Fed. 190 (1924). 

4 McCardle v. Indianapolis Water Co., 272 U.S. 400 
(1926). 

5In the past, opinions have been written and pub- 
lished in only a fraction of the cases actually taken 


granted that the record of the state 
courts in the review of administrative 
orders had been more favorable to regu- 
lation in the consumer interest and 
harsher toward contentions of the utili- 
ties. It seems worth while to examine 
the justification for this evident assump- 
tion in a state where hostility to federal 
court interference was considerable and 
discontent with utility regulation gen- 
eral. 

In Indiana there were indeed grounds 
for enthusiasm over the prospect of 
limiting jurisdiction of the federal dis- 
trict courts, especially in rate contro- 
versies. For one thing, a few outstand- 
ing cases in which the federal courts 
had overthrown orders of the Public 
Service Commission refusing rate in- 
creases had focussed attention upon this 
serious stumbling block to effective util- 
ity regulation. Especially were the cases 
concerning the Indiana Bell Telephone 
Company? and the Indianapolis Water 
Company‘ such as to attract general 
notice. Of eight cases for which written 
opinions are available,> taken to the 


from the Commission to the federal district courts in 
Indiana. It may not be altogether just to use the 
available decisions alone, but the figures are neverthe- 
less not without significance. 

Besides the two cases cited above, these eight in- 
clude: Greencastle Waterworks Co. v. Public Service 
Commission, 31 Fed. (2nd) 600 (1929); Vincennes 
Water Supply Co. v. Public Service Commission, 34 
Fed. (2nd) 5 (1929); Batesville Telephone Co. v. Public 
Service Commission, 46 Fed. (2nd) 226 (1931); Indiana 
General Service Co. v. McCardle, 1 Fed. Supp. 113 
(1932); Northern Indiana Public Service Corporation 0. 
Public Service Commission, 1 Fed. Supp. 296 (1932); 
and Wabash Valley Electric Co. v. Singleton, 1 Fed. 
Supp. 106 (1932), affirmed by the Supreme Court, 
287 U. S. 488. This last was the only case sustaining 
the Public Service Commission. 
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JUDICIAL REVIEW OF UTILITY REGULATION 


federal courts in the eight years from 
1924 to 1932, seven were decided in 
favor of the utility over the Public 
Service Commission. Six of the eight 
cases were rate controversies, and in 
only one of these was the order of the 
Commission sustained. 

In the spring of 1932 one member of 
the Indiana Public Service Commission 
publicly declared that the intervention 
of the federal courts in state utility 
questions was destroying every vestige 
of state control over utility rates.° He 
stated, 


“There have been many orders of the Public 
Service Commission affecting the valuation 
and rates of public utilities carried to the 
federal courts in confiscation cases in Indiana, 
and of the entire number the Commission 
has been sustained but one time, and that 
case is now on appeal to the Supreme Court 
of the United States.” 


By way of illustrating the wide differ- 
entiations, Commissioner Ellis tabulated 
the comparative valuations of the Com- 
mission and of the federal court in nine 
important cases: 








Valuation by | Valuation by 
Public Service} Federal 
Commission Court 





Indianapolis Water Co.. .| $16,455,000 | $19,000,000 
Indiana Bell Telephone 
Co, 32,000,000 | 36,000,000 
Citizens Gas Co. 
(Indianapolis) 


Central States Gas Co. 


12,000,000 | 16,000,000 


7391572 
340,000 


482,845 

Greensburg Water Co.. 225,000 

Steuben County Tele- 
phone Co 

Greencastle Water Co... . 

Liberty Telephone Co.... 


anne ater Supply 


278,444 
359,000 
114,000 


242,000 
300, 000 
g0, 000 








725,000 1,032,064 





The Commissioner went on to say that 
at that particular moment five cases 
involving rate orders of the Public 
Service Commission were pending in 
the federal district court. 

Additional complaint of federal court 
interference was voiced in February, 
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1934, before the House Committee on 
the Judiciary by Sherman Minton, Pub- 
lic Counselor of the Indiana Commission 
and now a United States Senator. Mr. 
Minton told the Congressional commit- 
tee, 


“The Commission, as presently constituted, 
has been in office one year. The Commission 
has never written an order in a contested 
case up to the present time that has not 
been taken into the Federal Court. .. . There 
was the Rockford case, the South Bend Gas 
cases, which are merger cases, and we have 
just completed a large hearing on an electric 
case, comprising the whole southern part 
of Indiana, some 270 towns, and we have 
information that the utility has a bill already 
prepared, so that, if the Commission writes 
the order against them, to the Federal Court 
we go again.” 


Mr. Minton indicated the delay in- 
volved in this procedure by mentioning 
the pending Indianapolis Water Com- 
pany case, which was begun in 1931, 
taken into the federal court in April, 
1932, heard by a specially appointed 
master from May until August, 1933, 
and with the briefs filed, was yet to be 
heard by a bench of three judges. The 
Public Counselor concluded his obser- 
vations with the declaration, 


“There is the constant threat of being taken 
to the Federal Court with the attendant 
delay and expense, so that as a result we 
have constantly to negotiate with the util- 
ities and take less than we are entitled to 
take, in order that we may save time and 
expense to the ratepayers. For instance, in 
the Indianapolis Water Company case they 
were still amortizing the expenses of the 
1926 rate case at the time we heard the case 
out there in the Federal Court; and they 
were still amortizing in Indianapolis to the 
tune of $30,000 per annum in the expenses 
of that case.’ 


® Speech by Howell Ellis reported in The Indiana- 
polis Star, April 19, 1932. A copy of this speech is in 
the writer’s possession. 

7 Hearings, House Committee on the Judiciary, op. 
cit., P. 47. 

8 Tbid. 
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‘ It seems not unlikely that the final 
form of the legislation enacted by Con- 
gress in 1934 was the result of such 
testimony as the foregoing from those 
representing the public service com- 
missions of the various states. Bills 
had been introduced to nullify federal 
jurisdiction based upon the diversity of 
citizenship clause of the Constitution. 
This move was aimed at the practice 
of incorporating in a different state than 
the one in which the business activity 
of a company was for the most part 
carried on, simply in order to claim 
federal jurisdiction in legal controversies. 
The Attorney-General of the United 
States was among those who sponsored 
in 1932 a bill providing that a corpora- 
tion organized under the laws of a state 
other than that of its place of business 
activity should be treated as a citizen 
of the latter in suits arising between 
itself and residents of the state.® 
Such an amendment to the judicial 
code of the Federal Government would 
have done little for those states, and 
Indiana was one, where a utility in 
order to secure an indeterminate permit 
for operation had to be a citizen of 
the state. What Congress finally did 
was to aid the state public service com- 
missions directly. The act of May 14, 


® See Hearings, Senate Committee on the Judiciary, 
7and Congress, 1st Session (March 18, 19, 1932). 
Also Hearings, House Committee on the Judiciary, 
same session (May 4, 1932). 

1048 U. S. Stat. at L. 775. That the very require- 
ment of a “plain, speedy, and efficient remedy” at law 
or in equity may provide grounds for federal review 
is demonstrated in a recent decision of the United 
States Supreme Court handed down December 23, 
1935. In Corporation Commission of Oklahoma 0. Cary, 
56 Sup. Ct. Rep. 300, the Court held that the Federal 
District Court for the Western District of Oklahoma 
had not exceeded its jurisdiction under the Johnson 
Act in granting a temporary injunction to the Con- 
solidated Gas Service Co., against a rate reduction. 
Because of the peculiar provisions of the Oklahoma 
Constitution which permit the Supreme Court of that 
State to substitute its own discretion for that of the 
Corporation Commission, it was held that there was 


1934, more commonly called the John- 
son Act, provided that 


“‘no district court shall have jurisdiction of 
any suit to enjoin, suspend, or restrain the 
enforcement, operation, or execution of any 
order of an administrative board or com- 
mission of a State, of any rate-making body 
of any political sub-division thereof, or to 
enjoin, suspend, or restrain an action in 
compliance with any such order, where 
jurisdiction is based solely upon the grounds 
of diversity of citizenship, or the repugnance 
of such order to the Constitution of the 
United States, where such order (1) affects 
rates chargeable by a public utility, (2) 
does not interfere with interstate commerce, 
and (3) has been made after reasonable 
notice and hearing, and where a plain, 
speedy, and efficient remedy may be had 
at law or in equity in the courts of such 
State.”’!° 


The effect of such legislation, grant- 
ing its constitutionality which was re- 
luctantly admitted as probable even by 
its ardent opponents," is primarily to 
transfer cases involving commission 
orders from federal to state courts. 
State judicial review of the decisions of 
state administrative boards, and es- 
pecially of the orders of public service 
commissions, takes on a new impor- 
tance. It had been pointed out, however, 
during the lengthy Congressional hear- 
ings that already the majority of cases 
involving appeals from orders of state 


reason for believing that the state court was acting in a 
legislative and not in a judicial capacity, and that con- 
sequently the conditions of the Johnson Act which 
extend immunity from federal district court inter- 
ference had not been met. How wide a breach has thus 
been made in the Act of May 14, 1934 remains to be 
seen. . 

11 Mr. Edward W. Everett, representing the Ameri- 
can Bar Association, told the Senate Committee on 
the Judiciary, “Although that provision of the Con- 
stitution (Sec. 2, Article III) is not self-executing and 
requires legislative action in order to make it opera- 
tive, yet the purpose of the section is clear and the 
mandate of the people from the earliest time has been 
given vitality and vigor by proper legislation.” Hear- 
ings, Senate Committee on the Judiciary, 73rd Con- 
gress, 1st Session (May 26, 1933), p. 5. Cf. Hearings, 
House Committee, 73rd Congress, 2nd Session, pp. 


59-60. 
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regulatory commissions went to state 
rather than to federal courts.” Cer- 
tainly it is true that the state courts 
had built up for themselves a consid- 
erable amount of law pertaining to the 
review of administrative orders. In 
the light of the strenuous opposition to 
the federal legislation and the evident 
reluctance of the utilities to face state 
courts, it is interesting to note just 
how formidable for public utilities have 
been these state court decisions. The 
orders of public service commissions 
have not been suddenly freed from 
judicial action; rather the practice and 
law of that review have been more 
localized. 


12See tables, Hearings Senate Committee on the 
Judiciary, 72nd Congress, 1st Session, p. 59. Also 
Hearings, 73rd Congress, 1st Session, p. 5. 

13Tt is generally agreed that if a utility in its suit 
against a commission order claims deprivation of 
property without due process of law, it may still 
appeal an adverse state court decision to the United 
States Supreme Court. However, it is not so clear that 
a public service commission may appeal from the 
highest court of the state a decision overthrowing its 
order. If the Fourteenth Amendment is one of the 
reasons adduced against the validity of an order, it 
would appear that the commission also has the right 
of appeal. Cf. Title 28, Chapter 9, Section 237, para- 
graph b, United States Fudicial Code. But it must be 
acknowledged that this is a point which awaits judicial 
clarification. Of course, the United States Supreme 
Court may refuse review, which is virtually a confir- 
mation of the state court’s decision. 

“The writer has excluded cases in which the court 
was called upon to construe some feature of the Public 
Service Commission Act but in which an order of the 
Commission was not involved. Also cases holding over 
from the preceding Railroad Commission have not 
been considered. 

18 Class I, Commission order upheld: (1) Northern 
Indiana and Southern Michigan Telephone and Tele- 
graph Co. 0, Peoples Mutual Telephone Co., Public 
Service Commission et al., 184 Ind. 267, 111 N. E. 4; 
187 Ind. 486, 119 N. E. 212 (1916-1918); (2) Winfield 
v. Public Service Commission, 187 Ind. 53, 118 N. E. 
531 (1918); (3) Public Service Commission v. Girton, 
189 Ind. 627, 128 N. E. 690 (1920); (4) City of Wash- 
ington v. Public Service Commission, 190 Ind. 105, 129 
N.E. 65 (1921); (5) Public Service Commission v. City 
of Indianapolis, 193 Ind. 37, 137 N. E. 705 (1922); (6) 
Fishback v. Public Service Commission, 193 Ind. 282, 
138 N. E. 346 (1923); (7) McCardle 0. Board of Com- 
missioners of Marion County, 195 Ind. 281, 144N. E. 
877 (1924); (8) McCardle v. Akron Telephone Co., 
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II 


A study of 28 decisions directly in- 
volving orders of the Public Service 
Commission of Indiana from the time 
of its creation in 1913 to 1935" affords 
an indication of the state court’s atti- 
tude toward the Commission. _ Inter- 
estingly enough, the record is evenly 
divided. In 14 cases of appeal from Com- 
mission orders the court has upheld the 
Commission order, and in 14 other cases 
the orders of the Commission have been 
reversed." 

While this even division of cases is 
interesting primarily from the stand- 
point of the relation of the court to 


87 Ind. App. 59, 156 N. E. 469 (1927); (9) In re North- 
western Indiana Telephone Co., 201 Ind. 667, 171 N. E. 
705 (1930); (10) Public Service Commission v. Balti- 
more and Ohio Railroad Co., 202 Ind. 449, 176 N. E. 
551 (1931); (11) Baltimore & Ohio Railroad Co. 0. 
Public Service Commission, 202 Ind. 618, 177 N. E. 
260 (1931); (12) Louisville and Nashville Railroad 
Co. v. Public Service Commission, 206 Ind. 51, 185 N. E. 
902 (1933); (13) New York, Chicago and St. Louis 
Railroad Co. v. Singleton, 190 N. E. 761 (1934); (14) 
Public Service Commission v. City of LaPorte, 193 
N. E. 668 (1935). 

Class II, Commission order overthrown: (1) Public 
Service Commission 0. State ex rel. Merchants Heat 
and Light Co., 184 Ind. 273, 111 N. E. 10 (1916); (2) 
State ex rel. Indianapolis Traction and Terminal Co. o. 
Lewis et al., 187 Ind. 564, 120 N. E. 129 (1918); (3) 
Indiana Harbor Belt Railroad Co. v. Public Service 
Commission, 187 Ind. 660, 121 N. E. 540 (1918); (4) 
Public Service Commission o. Cleveland, Cincinnati, 
Chicago, and St. Louis Railroad Co., 188 Ind. 197, 121 
N. E. 116 (1918); (5) Chicago, Indianapolis, and Louis- 
ville Railroad Co. v. Public ‘Service Commission, 188 
Ind. 334, 116 N. E. 303 (1918); (6) Public Service 
Commission v. Frazee, 188 Ind. 573, 122 N. E. 328 
(1919); (7) Greensburg Water Co. v. Lewis et al., 189 
Ind. 439, 128 N. E. 103 (1920); (8) Valparaiso Light- 
ing Co. v. Public Service Commission, 190 Ind. 253, 
129 N. E. 13 (1921); (9) Pudlic Service Commission 0. 
Lake Erie and Western Railroad Co., 191 Ind. 436, 
133 N. E. 492 (1922); (10) New York Central Railroad 
Co. vo. Public Service Commission, 191 Ind. 627, 134 
N. E. 282 (1922); (11) Columbus Gas and Light Co. v. 
Public Service Commission, 193 Ind. 399, 140 N. E. 
538 (1923); (12) City of New Albany vo. Public Service 
Commission, 193 Ind. 416, 140 N. E. 433 (1923); 
(13) American Foundry Co. v. Chicago, Indianapolis 
and Louisville Railroad Co., 173 N. E. 458 (1930); 
(14) City of Logansport v. Public Service Commission, 
202 Ind. 523, 177 N. E. 249 (1931). 
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the Public Service Commission, even 
more revealing is the result when con- 
sidered in the light of the relative 
favorableness or unfavorableness of the 
decisions to the utilities involved. In 
the class of cases in which the adminis- 
trative order was upheld by the court, 
seven of the orders were in their original 
form favorable to the utility and were 
attacked by some interested public 
party. Or, stating the converse, seven 
Commission orders which placed some 
burden upon a utility were upheld by 
the court. On the other hand, when we 
turn to the class of cases in which the 
Commission order was overthrown, the 
analysis is far more startling. In 13 of 
the 14 cases of this category the order 
of the Commission originally had been 
unfavorable to the utility and was over- 
thrown by the court. 

The fourteenth case is, as a matter of 
fact, not a clear case, and even its in- 
clusion here is questionable. In City of 
New Albany v. Public Service Commis- 
sion the court upheld the right of the 
City to continue its original suit for 
lowering utility rates despite the fact 
that some slight reduction had been 
granted by the Commission after in- 
stitution of the suit. The Commission 
had argued that the City of New Albany 
could not proceed further since a rate 
reduction had been granted, but this 
contention was not sustained by the 
court. If we exclude this case altogether 
from consideration, as we might well 
do, the record shows that, in an un- 
broken string of 13 reversals of Com- 
mission orders, the utilities concerned 
benefited thereby. 

Of the 28 cases listed, only 12 are 
rate cases, and these likewise are divided 

% It must be remembered, of course, that utilities 
do not ordinarily take appeals to the courts unless 
they feel fairly certain that they have a strong case. 


This may have much to do with the high proportion 
of utility contentions upheld by the courts. Further- 


evenly between orders of the Commis- 
sion sustained upon judicial review and 
orders overthrown. But here again 
these figures are not sufficiently reveal- 
ing. In the six cases where the rate 
order of the Commission was upheld, 
four of these orders granted rate in- 
creases, and only two of the orders con- 
tained rate reductions. Of the six 
orders which the court overruled upon 
appeal from the Commission, every one 
commanded a rate reduction on the 
part of the utility. 

Consequently, if we should conduct 
our inquiry not from the point of view 
of one interested in the extent to which 
administrative orders have been upheld 
or overturned in the courts, but rather 
from the standpoint of the utilities’ 
record of favorable and unfavorable de- 
cisions, we find that 20 of the 28 cases 
here recorded were actually victories for 
the utilities concerned.'® The face of 
the record itself makes it difficult to 
understand the reluctance of public 
utilities to be confined to state courts. 
It is obviously dangerous to assume 
that because of the act of Congress 
of May 14, 1934, the struggle for ade- 
quate and equitable regulation of public 
utilities has been freed from the possi- 
bilities of judicial strait-jacketing— 
not to say judicial strangulation. 


Ill 


It must be recognized, to be sure, 
that analyses based entirely upon num- 
bers involve inherent dangers and that 
they do not necessarily indicate qualita- 
tive standards. While the foregoing 
figures are illuminating, it is necessary 
to examine the decisions of the court 
before we can arrive at any conclusions 
more, unfortunately, it is not possible to set up definite 
standards taking into consideration the compromises 
and adjustments made in the court which frequently 


result in the evident triumph of the utility being less 
meaningful than it seems. 
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as to state judicial review of the orders 
of the Public Service Commission of 
Indiana. 

The Indiana Supreme Court has con- 
sistently recognized the Public Service 
Commission as an administrative agency, 
as an arm of the Legislature, which 
permits judicial review for certain causes 
and extends immunity in other respects. 
The court declared that 


“the Public Service Commission is not a 
legislature, although when exercising its 
rate making power it is performing a legis- 
lative act. It is not a court, yet in certain 
matters its acts, in a sense, are quasi- 
judicial. More strictly speaking, it 1s an 
administrative body, charged with minis- 
terial and in some instances with legislative 
duties; or in other words, it is a legislative 
agency, assumed to be qualified by knowl- 
edge and experience to regulate the public 
utilities of the state with reasonable fairness 
and substantial justice, not only to the 
public, but to the utility as well.’’!” 


Later the court amplified its descrip- 
tion of the position of the Commission 
when it said that the Commission is 


“a purely administrative board created by 
the state and by legislation given only 
administrative and ministerial powers. While 
it may be properly characterized as an ad- 
ministrative arm of the legislature, yet it 


has no legislative authority. It may be 
termed an agent of the state charged with 
certain administrative duties, which prior 
to the enactment of the law creating the 
Commission, were, by the state, delegated 
to the state’s municipalities or the political 
sub-divisions of the state.’’® 


On the other hand, it has been declared 
with equal emphasis that the Commis- 
sion is not a court. 


“It has been frequently decided that the 
functions vested by the legislature in com- 


State ex rel. the Indianapolis Traction and Terminal 
Co. v. Lewis et al., 187 Ind. 564 at 569 (1918). 

18 In re Northwestern Telephone Co., 201 Ind. 667 at 
673 (1930). 

19 Public Service Commission 0. Cleveland, Cincin- 
nati, Chicago, and St. Louis Railroad Co., 188 Ind. 
197 at 201 (1918). 
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missions, such as our Public Service Com- 
mission, are not judicial in their nature, 
but that they are administrative: in char- 
acter. This being true, it follows that the 

roceedings before such bodies are not 
judicial proceedings, and that their orders 
are not judgments, but are administrative 
orders.””!9 


Such a definition of status has per- 
mitted the trial court when it grants 
appeal from the orders of the Commis- 
sion to hear the evidence de novo. There 
has been no attempt, elsewhere unsuc- 
cessful,?° to make Commission findings 
of fact binding upon the courts. That 
the court is neither bound by the evi- 
dence given before the Commission nor 
by the Commission’s interpretation of 
that evidence has been asserted in a 
number of cases.”4_ It is not intended, 
however, that the courts should will- 
fully disregard the evidence gathered 
by or placed before the Public Service 
Commission. 


“The courts, in reviewing: the work of the 
Commission, must keep in mind that they 
have to do with questions calling for judicial 
interpretation as distinguished from matters 
administrative. So long as the Commission 
keeps within the field of regulative powers 
over persons or entities over which it has 
jurisdiction, its orders and actions with 
reference to such matters must be respected 
by the courts. The presumption of good 
faith and valid orders by the Commission 
must obtain until the contrary is made 
clearly to appear.” 


Particularly in two recent and im- 
portant cases has the Supreme Court of 
Indiana declared that burden of proof 
for overthrow of a Commission order 
lies with the complainant. In Pudlic 


20 Ohio Valley Water Co. v. Ben Avon Borough, 253 
U. S. 287 (1920). 

21 Public Service Commission v. Lake Erie and Western 
Railroad Co., 191 Ind. 436 (1920); Indiana Harbor Belt 
Railway 0. Public Service Commission, 187 Ind. 666 
(1918); Public Service Commission v. Frazee, 188 Ind. 
573 (1919). 

2 In re Northwestern Telephone Co., 201 Ind. 667 at 


674 (1930). 
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Service Commission v. Baltimore and 
Ohio Railroad Company® the court 
pointed out that an injunction could 
not be had for the mere asking, but 
that the complainant must present prima 
facie evidence of a right to relief asked 
for. The mere fact that revenues will 
be reduced is not sufficient evidence to 
overthrow an order. In the case of the 
New York, Chicago and St. Louis Rail- 
road Company v. Singleton* the court 
was even more explicit when it declared 
that, if an order of the Public Service 
Commission had substantial evidence 
in its favor, then it must be upheld by 
the courts. The Commission is not 
compelled to introduce new evidence at 
the trial when the transcript of the 
evidence heard by the Commission is 
available and on file with the court. 
Moreover, the administrative character 
of Commission orders makes unneces- 
sary any formal procedure in the hear- 
ings before that body,” and on appeal 
the statutory permission to produce 
supplementary evidence after institu- 
tion of the suit, or to continue that same 
suit despite some alteration or modifi- 
cation in the facts is quite legitimate, 
since the rules of the Civil Code do not 
govern in this type of case.” 

Appeal from the orders of the Com- 
mission is provided by statute to a 
circuit court or to the Superior Court 


% 902 Ind. 449 (1931). 

*% 190 N. E. 761 (1934). A nice legal question con- 
fronts a state court in determining just how far within 
the delimitations of the Ben Avon case (n. 20) it may 
presume valid orders on the part of the Public Service 
Commission, especially when a utility claims con- 
fiscation. Cf. below, Section IV, the direct quotation 
from the United States Supreme Court’s holding in the 
Ben Avon case. 

% In re Northwestern Telephone Co., supra, n. 22. 

% City of New Albany v. Public Service Commission, 
193 Ind. 416 (1923). Under the Indiana statutes, the 
introduction of new evidence in the court hearing does 
not operate automatically to send a Commission order 
back to the Commission. 

27 Burns Indiana Statutes Annotated, 1933, Vol. -10, 
Title 54, Section 203, p. 344. 
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of Marion County (Indianapolis) sitting 
en banc, and thence to the Supreme 
Court within 30 days. In the courts such 
appeals have priority over all other 
pending suits.” The Supreme Court 
has dealt severely with appeals not 
prosecuted within the statutory time 
limit,?* and has insisted that resort may 
not be had to the courts until all possible 
remedies, rehearings, etc., have been 
exhausted before the Commission.” Only 
two grounds for contesting an order of 
the Public Service Commission are rec- 
ognized by the courts. In numerous 
decisions it has been pointed out that a 
Commission order must be attacked on 
the grounds of reasonableness, or that 
the Commission order was beyond the 
scope of its authority, ultra vires.*® 
Reasonableness may be questioned if 
fraud can be shown in the issuance of 
a Commission order, but a mistake in 
judgment does not constitute fraud,” 
and since the court acts judicially and 
not ministerially the charge of error 
cannot be adduced against an order.” 
Furthermore, reasonableness can _ be 
questioned in connection with the public 
necessity of an order. Where the evi- 
dence tends to show that the benefit 
from an order of the Commission will 
devolve primarily upon some individual 
or company, that order is subject to the 
declaration of unreasonableness by the 
court and the granting of an injunction 

28 Fishback 0. Public Service Commission, 193 Ind. 
282 (1923); Baltimore and Ohio Railroad Co. v. Public 
Service Commission, 202 Ind. 618 (1931). 

29 McCardle v. Board of Commissioners of Marion 
County, 195 Ind. 281 (1924). 

30 In re Northwestern Telephone Co., 201 Ind. 667 
(1930); New York, Chicago and St. Louis Railroad ». 
Singleton, 190 N. E. 761 (1934); Public Service Com- 
mission v. City of LaPorte, 193 N. E. 668 (1935); City 
of Washington v. Public Service Commission, 190 Ind. 
105 (1921); Public Service Commission v. City of In- 
dianapolis, 193 Ind. 37 (1922). 

31 Public Service Commission v. Indianapolis, 193 
Ind. 37 (1922). 

% Public. Service Commission v. LaPorte, 193 N. E. 
668 (1935). 
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against its enforcement.* Public neces- 
sity and benefit must be claimed by the 
Commission in behalf of its orders.* 
Reasonableness may be further con- 
tested upon the grounds that a Com- 
mission order does not meet the statu- 
tory provisions as to definiteness, as 
in a failure to stipulate provisions for 
maintenance in ordering the construc- 
tion of interchange tracks between two 
railroads. On the other hand, the 
granting by the Commission of damages 
for losses because of unreasonable rates 
charged previous to a rate reduction 
order is clearly beyond the authority 
of the Commission and hence void.* 
Great scope for contesting Commis- 
sion orders upon grounds of unreason- 
ableness lies in the field of utility valua- 
tion. In a well known case involving a 
municipally owned utility the supreme 
court insisted that such a utility was 
entitled, like any other, to earn a fair 
return upon its investment, and was 
not compelled to render service at cost.*” 
A rate reduction order was consequently 
enjoined. A contract for supplying 
electricity to a utility by some other 
company has property value which must 
be considered for rate-making purposes 
in determining the fair value of a 
utility.28 Some years before the United 
States Supreme Court’s decision in the 
St. Louis and O’Fallon Railway case 
the Indiana court had held that present 
reproduction cost as well as going value 
and the amortization of previous deficits 
must be vital parts of any fair valua- 
tion of a utility’s property.*® In each 


% Public Service Commission v. Cleveland, Cincinnati, 
Chicago, and St. Louis Railroad, 188 Ind. 197 (1918); 
Chicago, Indianapolis and Louisville Railroad Co. ov. 
Public Service Commission, 188 Ind. 334 (1918). 

4 Ibid. Also, Indiana Harbor Belt Railway Co. ». 
Public Service Commission, 187 Ind. 660 (1918); 
ro v. Akron Telephone Co., 87 Ind. App. 59 
1927). 

% New York Central Railroad Co. v. Public Service 
Commission, 191 Ind. 627 (1922). : 

% American Foundry Co.-v. Chicago, Indianapolis 


one of these cases the charge of un- 
reasonableness led to a successful appeal 
from a Commission order. 

Another problem concerns the power 
of the court to grant affirmative relief 
by ordering the Commission to perform 
certain duties. In two early cases the 
court did permit the issuance of a writ 
of mandamus against the Public Service 
Commission. Where a company had 
undertaken certain construction tasks 
for a city amounting to a definite sum, 
it was entitled to issue bonds to that 
amount for reimbursement, and the 
court held that a writ of mandamus to 
the Commission did lie when the Public 
Service Commission had granted author- 
ity to issue bonds only for a lesser sum. 
The court was of the opinion that inas- 
much as the company had met statutory 
requirements, no discretion on the part 
of the Commission was involved, and 
since other appeal in law did not lie in 
this case, the writ should be granted.*° 
For somewhat similar reasons the Su- 
preme Court also allowed a writ of 
mandamus against the Commission to 
compel a hearing asked by a utility to 
increase its rates. It was charged that, 
because of higher costs brought about 
by the emergency of the world war, 
the existing rate structure was not suffi- 
cient to meet costs of operation. The 
Commission refused to hold any hearing 
on the desired rate increase. Once again 
for lack of legal basis of appeal upon 
the mere refusal of the Commission to 
act, the court allowed mandamus." But, 
and Louisville Railroad Co., 173 N. E. 458 (1930). 

37 Logansport v. Public Service Commission, 202 Ind. 
523 (1931). 

38 Valparaiso Lighting Co. v. Public Service Com- 
mission, 192 Ind. 253 (1923). 

39 Columbus Gaslight Co. v. Public Service Commission, 
192 Ind. 253 (1923). The O’Fallon case (279 U. S. 
461) was decided in 1929. 

49 Public Service Commission 0. State ex rel. Mer- 
chants Heat and Light Co., 184 Ind. 273 (1916). 

4 State ex rel. Indianapolis Traction and Terminal 
Co. v. Lewis et al., 187 Ind. 564 (1918). 
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in general, the doctrine is adhered to 
that the courts cannot grant affirmative 
relief. It is recognized that no appeal 
lies from an order of the Commission 
granting a corporation permission to 
issue stocks or bonds, or fixing the price 
at which a public utility may sell prop- 
erty, or granting permission for one 
utility to buy another.* In a case in 
which the Public Service Commission 
had refused the petition of a telephone 
company to sell its capital stock and 
assets to another company, the circuit 
court reversed the order of the Com- 
mission and ruled that the Commission 
should act on the very terms as set 
forth in the petition. The supreme 
court overruled the lower court, saying 
that the substitution of the court’s dis- 
cretion for that of the Public Service 
Commission was beyond the court’s 
power, since such action clothes the 
court with administrative or ministerial 
duties and is an arrogation of legislative 
authority.“ 


IV 


There is no intention or need here to 
consider the whole question of judicial 
review of administrative decisions in 
its broader aspects. In general, our 
final attitude toward the desirability 
and merits of judicial review must de- 


“@ McCardle v. Board of Commissioners of Marion 
County, 195 Ind. 281 (1924). 

4 Public Service Commission v. City of Indianapolis, 
193 Ind. 37 (1922). In this case the court indicated 
that a successful attack upon this type of Commission 
order could only be made in a court of chancery upon 
the grounds of fraud or that the Commission order 
was ultra vires. 

“In re Northwestern Telephone Co., 201 Ind. 667 
(1930). This doctrine of the Indiana court takes on new 
importance in the light of the recent United States 
Supreme Court decision in Corporation Commission of 
Oklahoma v. Cary, supra, n. 10. 

“See especially John Dickinson, Administrative 
Justice and the Supremacy of the Law (Cambridge: 
Harvard University Press, 1927); and F. F. Blachly 
and M. E. Oatman, Administrative Legislation and 
Adjudication (Washington: Brookings Institution, 
1934). 
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pend upon the actual practice of that 
review in our different governmental 
spheres. In large measure much de- 
pends, of course, upon the personnel 
of the judiciary and also upon the per- 
sonnel and careful procedure of adminis- 
trative bodies.“ For the present study 
no other conclusion is tenable than that 
the remedies afforded by the state court 
for the relief of public utilities are ade- 
quate and extensive. Certainly the 
evidence does not suggest that the state 
courts have been harshly or arbitrarily 
inclined toward utility companies. More- 
over, judicial construction of the “‘rea- 
sonableness” of Commission orders tends 
to offer about as wide a scope for utility 
protection as was afforded by the due 
process clause of the Fourteenth Amend- 
ment. The holding of the United States 
Supreme Court that when a utility 
claims confiscation of its property ‘‘the 
State must provide a fair opportunity 
for submitting that issue to a judicial 
tribunal for determination upon its own 
independent judgment as to both law 
and facts’4” has been complied with in 
Indiana law. 

Future developments in state judicial 
review of Public Service Commission 
orders are obviously impossible to fore- 
cast. The Singleton case, mentioned 


A reorganization of the Indiana Public Service 
Commission was effected in 1933 by which the number 
of commissioners was reduced from five to three, a 
public counselor provided for, and the removal of a 
commissioner at any time by the governor made 
possible. The governor has the additional power to 
fix salaries within certain limits and to determine the 
need of the Commission for all outside legal and expert, 
as well as clerical, assistance. (Acts of 1933, C. 93.) 
Henceforth, a large part of the problem of utility regu- 
lation will center about the governor’s office. The 
same act also defined what items should be considered 
by the Commission in determining utility valuation 
for rate-making purposes; the exclusion by the act 
of such items as “going value”, for example (Cf. 
Columbus Gaslight Co. case, supra), will undoubtedly 
lead to difficulty in the courts. 

47 Ohio Valley Water Co. v. Ben Avon Borough, 
253 U. S. 287 at 289 (1920). 
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above, representing the most advanced 
attitude toward the Commission that 
the Indiana court has yet taken, was re- 
affirmed in a decision handed down on 
February 4, 1936. In New York, 
Chicago, and St. Louis Railroad Com- 
pany v. Public Service Commission*® the 
Supreme Court restated that, where 
substantial evidence supported a Com- 
mission order, the court must sustain 
that order, even though it might not 
have reached the same result on the 
basis of the evidence. However, while 
acknowledging the strong presumption 
of validity which attaches to the order 
of the Commission, the court repeated 
that judicial review is de novo, and that 
additional evidence may be introduced 
in the court which would lead to the 
voiding of an order. This last declara- 
tion is, of course, necessary in the light 
of the Ben Avon decision of the United 
48 199 N.E. 573 (1934). If this case were added to 


the numerical computation made in Section II above, 
the record as of April 1, 1936, rather than of Jan- 


States Supreme Court, and may not 
quite be a case of withdrawing:in a later 
paragraph what has been so freely ex- 
tended in an earlier one. A recently dis- 
cernible liberal tendency toward the 
Commission on the part of the Indiana 
court, while still vague, is none the less 
hopeful. 

Nevertheless, the courts undoubtedly 
will be subjected to considerable pres- 
sure ever to broaden the framework of 
review already developed. Freed from 
the imminence of federal district court 
interference, the Public Service Com- 
mission must still face the continual 
probability of appeal to the state courts. 
Experience may yet urge a broader at- 
tempt — a system of administrative 
courts perhaps—than the Act of May 14, 
1934, to meet the problems of review of 
state administrative determinations. 


uary I, 1936, would reveal 16 cases in which the 
Indiana court has sustained Public Service Commis- 
sion orders as compared with 165 reversals. 





A Basis for the Valuation of Marine- View 
Residence Sites 
By GEORGE J. EBERLE* 


URING the past 10 years the 
real estate market has been 
upset beyond the expectations 
of most everyone informed upon the 
subject. From the high level of prices 
in the boom of the twenties to the low 
of the depression in the early thirties 
exists a span which occurs only once or 
twice in a century. The former criteria 
of values have been disrupted and new 
standards must be formed in the light 
of this experience. The buying public 
is supercritical because the recent actual 
and potential losses have been tre- 
mendous. 
As an indication of the change in 
trend, certain subdividers of new tracts 


in Metropolitan Los Angeles are offer- 
ing single-family residential lots with 
120 feet frontage and with an area of 
approximately 15,000 square feet for 
less than $1,000 as a regular procedure. 
Not long ago 40-, 50- and 60- feet front- 
ages were considered ample for lots in 


this price class. Besides, the new lots 
not only have a wider frontage and a 
larger area to allow better air, light, and 
landscaping, but effective restrictions 
and architectural control are provided 
as in only the higher class subdivisions 
in the twenties. Today the alert sub- 
divider, aware of the change, is aban- 
doning the greater part of the old order. 
Obviously, the establishment of new 
bases of valuation and marketing will 
take some time, but progress is being 
made rapidly. As an indication of this 
progress the writer offers in the follow- 


* President, Eberle Economic Service, Ltd. 


Mr. H. W. Moorhouse, Vice-President of the Eberle 
Economic Service, Ltd., collaborated in this study. 


ing pages a new basis of comparative 
appraisal of high class, marine-view, 
residential subdivisions which is being 
applied in actual practice. 

Bases of Rating 

The ultimate measures of the desir- 
ability of a lot for a single-family home 
in a tract of land are the satisfactions 
which are derived from its subsequent 
use. These satisfactions are numerous 
and varied, but for convenience may 
be placed in two main classifications— 
namely, tangible and intangible. 

The tangible gratifications are repre- 
sented by such economic returns as 
stability of values in the tract and neigh- 
borhood; protective restrictions; low- 
cost building site; reasonable driving 
time to places of work, to shopping 
facilities, to cultural, educational, and 
recreational centers; moderate taxes and 
assessments, and low-priced utility serv- 
ices. The intangible returns are experi- 
enced by the inspirations from the 
environment, landscaping, and _ beauti- 
ful views; the feeling of security because 
one has made a good investment; the 
thrill received from the enjoyment of 
cultural and recreational facilities close 
at hand and the parental satisfaction 
in knowing that one’s children are 
growing up in wholesome surroundings. 
Other returns no doubt come to mind, 
but these in the main portray what 
the prospective buyer of a single-family 
home-site is seeking in return for his 
purchase price. 

We will first classify, weight, and 
apply the attributes which should be 
considered when purchasing a lot in 
this type of subdivision; then convert 
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the asking prices to a standard unit 
price; and, finally, give an estimate of 
the attributes, or points of tangible and 
intangible value, which, in our opinion, 
the buyer will receive in each subdivi- 
sion for each dollar of his purchase price. 

In Table I are shown the classifica- 
tions of attributes in some detail, with 
the respective points, or weights, 


TasLe I. Basis oF RATING THE Pornts oF VALUE OF 
RESIDENTIAL MarinE-VIEW PROPERTY 








Value Factors Standard Points 





Location 18 


Environment 18 
18 


16 
16 
5 
7 


FERRE ae os en ee 








attached to each. Any tract or subdivi- 
sion, therefore, which would represent 


average or standard conditions for each 
classification would be rated a total of 


1oo points. Any tract or subdivision 
which attained the ideal situation in 
all respects would be rated 50% above 
the standard or as high as a total of 
150 points; whereas any tract or sub- 
division which had the minimum of 
desirability under each grouping would 
rate 50% below standard, or could re- 
ceive a total of only 50 points. 

Taking the attributes of location, for 
example, the standard rating is 18 
points, but if the subdivision were per- 
fectly located it would receive a total 
of 27 points, or 50% above the stand- 
ard, and if it were extremely poorly 
located it would be rated at g, or half 
the standard points. 

Location includes position in the 
metropolitan area generally; proximity of 
transportation facilities—motor coach, 
electric railway, railroad, steamship, 
airplane; distance in time by private 
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automobile or common carrier to the 
metropolitan center, to nearby towns, 
schools, neighborhood stores, to shop- 
ping, educational, cultural and recrea- 
tional centers; availability of police 
protection, household help, etc. 

Environment embraces climatic con- 
ditions—temperature, humidity, alti- 
tude, direction and velocity of air move- 
ments, rainfall, percentage of days of 
sunshine; proportion of lots occupied; 
kind, condition, and appearance of 
homes in the tract; landscaping; prox- 
imity of parks, woods, bodies of water; 
class of neighborhood, with reference 
to nearby suburbs, towns, cultural in- 
stitutions, racial settlements, industries, 
etc. 

Investment status covers such consid- 
erations as degree of stability and diver- 
sification of economic activities support- 
ing the area; actual and probable move- 
ment of upper-income families in the 
metropolitan area; effectiveness and 
permanency of zoning, planning, tract 
restrictions, and architectural control; 
likelihood of future undue single-family 
dwelling tenancy; actual or probable 
excessive taxes, assessments, insurance, 
or lot maintenance; organization, finan- 
cial backing, and attitude of owners 
and promoters of the tract; and clear- 
ness of title. 

Site conditions include size and shape 
of lots; soil conditions—sand, gravel, 
loam, rock, load-bearing qualities; to- 
pography—flat, sloping, steep, precipi- 
tous; exposure to north, south, east, 
or west. 

View refers to the actual or probable 
future restricted or unrestricted view of 
ocean, lakes, rivers, mountains, hills, 
plains, cities or suburbs, and industries. 

Streets are evaluated as to width, 
grade, pitch, and curvature; condition 
of surfacing; drainage; traffic; alley 
access. 
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Utilities include water, gas, electric 
and telephone (underground and over- 
head), street lighting and cleaning, 
garbage and refuse disposal; sewer. 


Automobile Driving Time between Sub- 
divisions and Downtown Los Angeles 


Ten active and partially occupied sub- 
divisions were included in the survey.! 
As a component measure of location, 
numerous tests were made of the driv- 
ing time, both inbound and outbound, 
between the heart of Los Angeles and 
each of the subdivisions. Mileage, 
signals, boulevard stops, and traffic con- 
ditions were noted in each case. The 
tests which were used to obtain the 
average running time as shown in Table 
II were made between the hours of 9 
a. m.and 12 noon. The traffic during 
this period of the day was of medium 
density. The idea in running these 


TasLe IJ. Distance 1n MILEs AND Time BETWEEN 
SuBDIvVIsIoNs AND Downtown Los ANGELES 
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tests was to discover the representative 
time in which the distance could be 
covered under normal conditions. The 
highest speed at any period was 45 
miles per hour. Through the 25-mile 
zones, a running speed as high as 35 
miles an hour was maintained. The 


1 The tracts appraised in this study are all the sub- 
divisions in the metropolitan area; they have been in 
existence 10 years or more and are from Io to 50% 
occupied today, with active building of new homes 
taking place in most of them. 


balance of the speed was governed 
entirely by the lines of traffic. 

In test runs made between the hours of 
I p.m. and 4 p. m. it was found that the 
driving time ranged from 7 to 15 minutes 
longer than during the morning period. 
From 4:30 p.m. to 6 p.m. still more 
time was required because of increased 
traffic. The added time of travel, be- 
cause of traffic congestion, is much less 
for southwestern points than for the 
western destinations. Table II presents 
the summary of distances in miles and 
minutes. 


Application of Ratings 


It was deemed advisable to place a 
rating upon the various factors or at- 
tributes of these subdivisions with some 
degree of exactitude based upon a defi- 
nite number of sub-points for each. 
For example, the 18 points for location 
were subdivided into four groups— 
namely, general position in the metro- 
politan area, 5; distance in minutes to 
the metropolitan center, 8; distance to 
nearby towns, schools, etc., 4; and 
police protection, etc., 1. In short, the 
approach in determining the composite 
number of points or weighting for each 
attribute was done upon a statistical 
basis rather than upon a general opinion 
basis. 

Each subdivision was treated sepa- 
rately in appraising its number of points 
as well as in giving consideration to the 
relative position of all subdivisions under 
a given characteristic. This methodology 
of appraising the status of each subdivi- 
sion for particular attributes both abso- 
lutely and relatively was a judicious 
process that proceeded with item for 
item without knowing the final result 
of any particular tract until the entire 
number of points had been assigned. 

If in the process some factors in some 
subdivisions might have been overem- 
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phasized, others according to the law of 
statistical weighting might have been 
underemphasized and the final result 
would be a well-balanced total rating. 

It will be noted that in some cases 
certain subdivisions were accorded a 
perfect score, or 50% above the stand- 
ard, as under “Environment” Subdivi- 
sions C and E were each given 27 
points compared with a standard of 
18, and under ‘“‘View” Subdivisions J 
and E were each rated at 24 points as 
compared with a standard of 16. 

In other cases a very low rating for 
particular characteristics was given be- 
cause of serious deficiencies, as, for 
example, under “Environment” Sub- 
division A was rated g points, or 50% 
of the standard of 18, because of the 
close proximity of industries. 

Included under the attribute “Invest- 
ment Status” is an item designated as 
“actual and probable movement of 
upper-income families in the metropoli- 
tan area.” In this connection it is 
significant that during the entire de- 
pression since 1930 the population of 
Los Angeles County has increased each 
year according to scientific estimates 
based upon elementary school data and 
other data. On April 1, 1930 the United 
States Census reported 2,208,492 persons 


Taste III. 
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in Los Angeles County. The estimate 
for January 1, 1936 is 2,489,230—an 
increase of 280,738 persons, of 12.7%. 
This represents a growth of about 
g0,000 families in six years. Analyses 
have been made of the movement of 
families in the metropolitan area by 
four income-groups during the past 15 
years and the geographical data for the 
upper two income-groups were used in 
appraising the probable occupancy of the 
various subdivisions. 

The final assignment of points in 
conformity with the rating system is 
shown in Table III. 


Actual Front-Foot Price and Standard 
Front-Foot Price 


The actual total prices quoted for 
representative lots in the various sub- 
divisions? were converted to obtain an 
actual front-foot price basis. All the 
various front-foot prices for each sub- 
division were then reduced to a simple 
arithmetic average. These average 
front-foot prices are shown in the first 
column of Table IV. 

Since the lots had varying depths and 


2 The asking prices used in this study are both those 
fixed by the subdividers and by individual owners 
offering lots for resale. Thus the unit prices are actual 
present market values of lots whether occupied or un- 
occupied. 


Summary oF Ratinc Usep to WEIGHT STANDARD FRontT-Foot PRIcEs 


To DETERMINE Points oF VALUE OBTAINED FoR EacH Do..ar or INVESTMENT 








Invest- 
ment 
Status 


Environ- 
ment 


Location 


Total 
Points 


Site View Streets Utilities 
Condi- 


tions 





Standard Rating 


Subdivision 


























= TO AMO bw > 


16 




















278 


different shapes and sizes, it was neces- 
sary again to convert the actual front- 
foot price for each lot to a standard 
front-foot price by applying “depth 
factors” and other adjustments to bring 
about uniformity for comparative pur- 
poses. The results of these various 
adjustments are represented in the sec- 
ond column of Table IV which again 
are the arithmetic averages of the stand- 
ard front-foot prices of the various lots 
selected from each subdivision.* 

Taste IV. Comparison or AVERAGE AcTuAL FRonNt- 


Foot Prices AND AVERAGE STANDARD FRontT- 
Foot Prices 
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In this table, then, the subdivisions 
have been arranged in order from the 
lowest average standard front-foot price 
to the highest. The alphabetical desig- 
nations will be retained. The strictly 
price basis is obviously not the best 
criterion upon which to purchase a lot, 
but rather the total points of value 
which each dollar will buy as developed 
subsequently. 


Relative Points of Value Obtained for 
Each Dollar of Purchase Price 


Instead of obtaining the true value 
per front-foot and an intrinsic margin 
as in a former analysis in 1928, we 
deemed it much more equitable to de- 


3 There is probably no valid reason why other aver- 
ages such as the median or mode may not be used if 
preferable. 
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termine the relative points of value 
which each dollar of the purchaser’s 
money will buy. It will be remembered 
that there is a possibility of a range in 
ratings from 50 to 150 points, or from 
the least desirable to the most desirable 
tangible and intangible conditions sur- 
rounding the purchase. After several 
tests we came to this conclusion: that 
the purchaser’s relative gain in buying 
lots from the various subdivisions may 
be measured by the number of points 
of value which he receives for each 
dollar of his standard front-foot pur- 
chase price. Therefore, it was decided 
to divide the average standard front- 
foot price into the total number of 
points determined by the rating system 
with the result that this computation 
will show the points of value which the 
buyer obtains for each dollar of the 
purchase price in terms of the standard 
front-foot price. 


It appeared to us that this method 
is the most fair and equitable basis 
upon which to compare the various 
prices and the lots offered for those 
prices, as to the actual consumer’s 
surplus, or value, which the buyer re- 
ceives. Particularly will this method 
show a comparative appraisal of the 
tangible and intangible values inherent 
in each subdivision’s lot attributes, and 
at the same time give credit for a low 
unit price. ; 

In the last analysis in Table V we 
really have three groups of subdivisions 
according to the final ratings per dollar 
of investment. There is an uppermost 
Group I with about 5 to 6 points per 
dollar. The middle Group II is a mix- 
ture of low-priced and high-priced sub- 
divisions; the latter have, under present 
conditions, overpriced their offerings, 
which materially reduces their rating 
per dollar. This middle group has 
about four points per dollar, or from 
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3.94 to 4.11. Group III is the lowest, 
including three subdivisions, with rating 
points per unit less than two—a range 
from 1.61 to 1.87. 
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In conclusion, the deduction may be 
made that the six points of value per 
dollar received in Subdivision E place 
this tract in a position at present to 
give 50% more value per dollar of the 
purchase price than the middle group 
of subdivisions with ratings at about 
four points per dollar, and 200% more 
value than the lowest group of subdi- 
visions with ratings at about two points 
per dollar. Subdivisions F and C in 
Group I on this same basis exceed the 
middle group by about 33%, and the 
lowest group by about 150% in value 
per dollar. It is contended that because 
of the wide margin of value per dollar 
on the basis of points in favor of the 
highest three subdivisions, for instance, 
any group of unbiased experts may lower 
or raise this margin, but they would 
not change the relative position of 
these subdivisions as to their prefer- 
ability. 





Operating Statistics of Wisconsin Water 
Departments, 1933, 1934, and 1935 


By E. W. MOKE* 


ATER departments in Wiscon- 
W sin, both privately and publicly 
owned, are under the jurisdic- 
tion and regulation of the Public Service 
Commission. From data contained in 
the annual reports filed by these depart- 
ments with the Commission, a_ brief 
study has been made of certain com- 
parative ratios of operation for the 
three-year period, 1933 through 1935. 
All communities from 3,000 to 68,000 
population are included in this study. 
This group includes 72 cities and villages 
which are served by 65 municipally and 
7 privately owned plants. In order to 
make the figures comparable, 5 utilities 
which purchased all or part of their 
water supply at wholesale were elimi- 
nated. These 5 were excluded from the 
general ratios of waterworks operation 
but not from the figures on distribution 
of operating revenues. Aside from these, 
about 20 other utilities were excluded 
from the group for which the distribu- 
tion of operating revenues by classes of 
service is summarized, because this 
classification of revenues was not shown 
or required in the annual reports. 
Milwaukee is the only city in Wis- 
consin with a population over 68,000. 
The 1930 United States Census lists its 
population at 578,249. Since it is ap- 
proximately nine times larger than the 
next largest city, it has been omitted 
from comparison in this study. 
Comparative operating, turnover, de- 
preciation, tax, and return ratios for 
these communities for each of the three 


* Assistant Rate Analyst, Public Service Commission 
of Wisconsin. 
1A simple arithmetic average is affected by a few 


extreme cases. For the two groups of larger sized 


years ending with 1935 are shown in 
Table I. A briefer summary of these 
ratios as averaged for the three-year 
period is presented in Table II. The 
communities have been divided into 
four population groups with approxi- 
mately the same number of communi- 
ties in each group. In addition to the 
arithmetic average ratios, Table I also 
shows the range between the highest 
and the lowest ratios in each group. 
Operating Ratio 

For purposes of this study operating 
ratio has been defined as the percentage 
of operating revenues used for operat- 
ing expenses exclusive of depreciation 
and taxes, and, in the case of privately 
owned plants, exclusive also of uncol- 
lectible revenues. This ratio! represents 
the cost to the water department of 
supplying water service as related to 
the revenue received, and also indicates 
the margin available for meeting fixed 
charges and for return. The average 
operating ratio in 1934 was slightly 
higher than in 1933, with the exception 
of utilities serving communities of from 
3,000 to 4,000. The averages for all 
groups were higher in 1935 than in 1934. 
This would seem to indicate a tendency 
for operating expenses to increase some- 
what faster than operating revenues, 
comparing only 1934 with 1933, and 
1935 with 1934. 

The variations among water plants of 
different sizes are worthy of note. In 
general, the operating ratio increases as 
size of plant decreases. 


cities, a median average would not be materially differ- 
ent. For the two groups of smaller sized cities it would 
be from 1.5 to 3.5 points less than the simple average 
shown. 
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It is interesting to note the range of 
the operating ratios. For example, in 
the first population group (20,000 to 
68,000) the highest operating ratio was 
44-3% IN 1933, 50.9% in 1934, and 51.2% 
in 1935, whereas the lowest ratio was 
25.9% in 1933, 26.0% in 1934, and 30.2% 
in 1935. In other words, there was a 
range of approximately 18 points be- 
tween the highest and lowest operating 
ratios in 1933, 25 points in 1934, and 
21 points in 1935 for this size of plant. 
Ranges for the other sizes of plants can 
be noted from Table I. Generally speak- 
ing, the range between the highest and 
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lowest operating ratios in every group 
of plants, except one, was higher in 
1934 than in 1933. The range decreased 
in 1935, the decrease being most signi- 
ficant for the two groups of smaller 
plants. 

As previously stated, the sample 
group includes 7 privately owned water 
utilities. Because of the small number 
of privately owned water utilities, the 
only comparison that can be fairly made 
is that between each group as a whole. 
For municipal plants the average operat- 
ing ratio of all sizes of plants was 39.7% 
in 1933, 40.5% in 1934, and 42.5% in 


GENERAL Ratios oF WaTERWORKS OPERATION, Wisconsin MUNICIPALLY 


Ownep WatTER PtiantTs,* 1933, 1934, AND 1935 








Year 


Population Groups 





20, 000- 
68 , 000 


8 ,c0o- 
20, 00O 





Operating Ratio 
Averaget 1933 
1934 


1935 


1933 
1934 
. 1935 
Turnover Ratio 

Average 1933 
1934 
1935 


1933 
1934 
1935 


1933 
1934 
1935 


1933 
1934 
1935 


1933 
1934 
1935 


1933 
1934 
1935 


1933 
1934 
1935 








38.4% 
39-7 
41.6 


34.3% 
36.4 
37. 


18. 27.2 
24. 37-3 
21. 33-7 


8. 8. 44% 
8.82 8.73 .26 
9. 8.76 83 


-57 .O7 
.00 18 
II LI 


497% 397% 
.47 1.39 
.49 41 


.78 .02 
-78 -95 
-78 oa, 


67% - 53% 
75 1.66 


1.57 
1.76 81 yi 


-09 -39 1.97 
.O7 .§8 3.12 
.47 .29 2.38 
6.04% .92% 4.527% 
4-93 
- 55 3.75 


4 4-457 
5-93 4-75 4-44 
4 3 











5.21 .43 





* Excluding those plants which purchase their water su ply wh 


“a By ‘‘average” is meant arithmetic average; by ‘‘range’ 
oup. 


olesale. 
is meant the difference between the highest and lowest ratios in the 
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Summary oF Statistica Ratios, Wisconsin MunicipaLty OwNneD WaTER 


PLANTS,* 1933, 1934, AND 1935 








Statistical Ratiot 





Population Group 
Cuseies 


atio 


Deprecia- 


Turnover ation 





36.2% 
39-9 
42.7 
44-3 





8.89% 1.40% 
8.76 


Us 
9.51 
9.81 


1.48 
1.40 
1.50 

















*¥Excluding those plants which purchase their water supply wholesale. 
tA simple arithmetic average of the ratios for the three years combined. 


1935. The corresponding figures for the 
privately owned plants were 38.8%, 
40.9%, and 38.4% respectively. Ex- 
pressed another way, although there is 
very little difference between the operat- 
ing ratios themselves, municipally owned 
plants in 1934 showed a substantially 
smaller increase in operating ratios than 
did privately owned plants. In 1935 the 
ratio for privately owned plants im- 
proved to the 1933 level while the ratio 
for municipally owned plants continued 
to increase over the preceding year. 


Turnover Ratio 


The second ratio on which data are 
given in Tables I and II is the turnover 
ratio. As used in this study, this signifies 
the average investment in property and 
plant that exists for each dollar of annual 
revenue. Conversely, it also represents 
the number of years required for aggre- 
gate revenues to equal the investment in 
property and plant. For this purpose a 
simple average of the opening and closing 
gross property and plant figures for each 
year without deduction of depreciation 
reserve or contributions was used. 

This ratio is a very significant one in 
an industry requiring large amounts of 
fixed investment. Where the turnover 
ratio is high, fixed charges, such as de- 
preciation, taxes, and interest, become 
an almost controlling element in the 
total cost of service. In order to meet 
these heavy fixed charges a relatively 


low operating ratio would be required 
for a successful enterprise. 

For the three years here included it 
required from $9.00 to $10.00 of fixed 
capital investment to produce a dollar 
of revenue. One municipal utility re- 
ported plant figures on the basis of an 
appraisal rather than historical cost and 
the difference between these two figures 
has been eliminated. Also, all privately 
owned water utilities have been ex- 
cluded because, in most cases, a property 
and plant figure for each community 
served was not reported. 

In general, while some improvement 
was evidenced by communities of 20,000 
population or less in their turnover 
ratios in 1934 Over 1933, all groups, ex- 
cept one, showed a higher ratio in 1935 
than in either of the preceding two 
years. Rate reductions are probably 
responsible for this to the largest de- 
gree. 

The highest turnover ratio found in 
the three years was 16.4 in 1933 for a 
plant in the 3,000-4,000 group. The 
lowest turnover ratio was 4.69 in 1934, 
also in a plant serving the same sized 
community. In general, as size of plant 
decreases the range in turnover ratios 
increases. Comparing all three years 
together the range between high and 
low ratios for the smallest plants was 
more than twice the range shown in 
either of the two groups of plants serv- 
ing the largest communities. 
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Depreciation 


Depreciation is a subject of very vital 
interest and concern in industries re- 
quiring large amounts of fixed capital. 
For this study the reported annual de- 
preciation expense was related to total 
property and plant as averaged for the 
beginning and closing year balances. 
It should be recognized that in the 
case of a water plant much of the 
property is long-lived. It is well known 
that depreciation expense required is 
materially affected by the standards of 
maintenance, as well as by the account- 
ing for depreciation as distinct from 
maintenance; also, the longer-lived the 
property, the lower will adequate de- 
preciation expense be. 

There is very little difference in the 
percentages. The range from the lowest 
to the highest average is only .10. In 


the three-year period the highest de- 
preciation ratio found was 2.36% in a 


plant serving a community between 
4,000 and 8,000. The lowest ratio found 
was .33 of 1%, also for a plant in the 
same sized population group. The 
range between high and low deprecia- 
tion expense in the plants of various 
sizes shows no consistent relationship. 
In general, plants serving communities 
from 8,000 to 20,000 population appear 
to be by far the most consistent in their 
depreciation rates since the range is 
smallest in this group. 

Very little change appears in the 
average depreciation rates from year to 
year except that the largest plants show 
a sizable increase in the average for 
1935. 

In the great majority of cases these 
depreciation rates are composite or 
flat depreciation rates. In other words, 
very few water utilities determine de- 
preciation expense by applying to each 
major class of property a separate rate 
of depreciation. In fact, up to 1935 only 
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two of the Class A and Class B munici- 
pal water utilities showed in their reports 
that they determine depreciation ex- 
pense by the use of class depreciation 
rates. In 1935 there were four. Of 
course, the most accurate method would 
be by the application of class rates, as 
determined for each individual plant in 
accordance with local circumstances and 
conditions. This is because the propor- 
tion of the total fixed capital in short- 
lived and long-lived plant will vary 
somewhat from time to time. Also, it 
should be borne in mind that a deprecia- 
tion rate adequate for one water utility 
may not be adequate for another be- 
cause of differences in operating condi- 
tions affecting service lives as well as 
in the proportions of long-lived and 
short-lived plant. 

The percentage figures of deprecia- 
tion as related to average plant invest- 
ment do not include privately owned 
water plants. As previously mentioned, 
most of the privately owned water 
utilities do not report the separation of 
fixed capital for each community served. 
An alternative way of expressing de- 
preciation expense is as a percentage 
of gross revenue. This comparison can 
be noted from Table III. In general, 
this table shows that municipally owned 
plants provide for depreciation a larger 
proportion of gross revenue than do 
privately owned plants. In some cases 
the difference is very material; in others, 
not so substantial. As a composite aver- 
age of all plants in each group, munici- 
pally owned plants provide about twice 
the percentage of gross revenue for de- 
preciation expense as do privately owned 
plants. 

Taxes 


At the present time taxes constitute 
an item of deep concern to municipal 
plant and city officials because of the 
pressure upon local budgets. The figures 
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shown for taxes in Table I are simply 
the ratios of annual tax accruals to the 
investment in property and plant as 
reported at the beginning of each year. 

With respect to the annual tax ac- 
crual, the Uniform Classification of Ac- 
counts prescribed for water utilities by 
the Public Service Commission of Wis- 
consin provides as follows: 


Municipal utilities shall accrue for the local 
tax which the utility would be required to 
pay to the General Fund were it privately 
owned. If the property is not assessed by 
the tax assessor a satisfactory assessment 
valuation may be obtained by applying the 
local assessment ratio to the book value of 
the property. The local tax can then be 
computed by applying the local-tax rate 
to this assessment value. By Local-Tax 
Rate is meant the total tax rate less that 
portion assessed for county and state pur- 
poses. (Uniform Classification of Accounts 
for Water Utilities, No. 231, “Taxes Ac- 
crued’’,) 


The general tendency was for tax 
accruals to increase in each year over the 
preceding year. The smaller plants 
showed a pronounced increase in 1934, 
and the larger plants in 1935. 

Among the communities in this study 
the highest tax expense accrual found 
was 3.51% and the lowest was .34%, 
both being in the 3,000-4,000 popula- 
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tion group. In general, the range be- 
tween the lowest and highest tax ac- 
cruals increased as size of plant de- 
creased, with the exception of the smal- 
lest sized plants here considered. 

In any discussion of public versus pri- 
vate ownership of utility property the 
item of taxes is a subject of controversy. 
As explained in the case of depreciation 
expense, no figures have been compiled 
on the ratio of taxes to property and 
plant for privately owned water utilities. 
The best available comparison between 
privately and municipally owned plants 
in the matter of taxes must be on the 
basis of percentage of gross revenue. 
This is shown in Table III. This table 
shows that on the average privately 
owned utilities pay a larger proportion 
of each dollar of gross revenue in taxes 
than do municipally owned utilities. 
This would be expected inasmuch as 
municipally owned plants do not in- 
clude the county and state tax rate, 
their accrual being only at the local and 
school tax rates. 

The municipally owned water utilities 
accrued from 13c to nearly 16c of each 
dollar of revenue for taxes, whereas the 
accrual by privately owned water utili- 
ties was on the average from 13c to 21 4c. 
However, a municipally owned water 


oF Gross REVENUES To OPERATING Ex- 


PENSES, F1ixED CHARGES AMD RETURN AVERAGE, 1934 AND 1935 





























Type and Size of Plant No. of Operating | Deprecia- Taxes Return 
Plants Expensesf tion 
Municipally Owned* 

NREEIID Sc ccs acccenssaccvssee 14 37.1% 12.8% 14.7% 35-4% 
oe ee a 13 49.7 13.2 15.8 30.3 
MMS 5 6554.4: 4.50015 sino nee niet 19 43.2 13.3 15.4 28.1 
BPN ANI S  o- 5 fs o6.6:0 00 5006 Kins aisles 13 44.7 15.0 13.1 27.2 

Composite average............... 59 41.6% 13.5% 14.8% j0.1% 
Privately Owned 

DOIIIMIE B00 o.oo oso vie cons eo nes coats 2 34.2% 9.0% 18.9% 37-9% 
Ee SE 3 36.9 4.0 20.2 38.9 
WOOK OO. os occ aeec ease ssa ene I 65.7 4.0 21.2 9.1 
3,000- 4,000........ Sip ate oranaletensuare etek 1 35.4 10.4 12.8 41.4 

Composite Average................ 7 40.1% 6.3% 18.9% 34.7% 
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plant showed the highest percentage 
of gross revenue accrued for taxes of 
any privately or publicly owned plant 
included in the study. 


Return 


The return on investment in a sense 
summarizes the effect of all the fore- 
going ratios. For the present study this 
has been defined as the ratio of operating 
income (balance of operating revenue 
after deduction of operating expenses, 
depreciation, taxes, and uncollectible 
bills) to the total of property and plant 
less reported depreciation reserve and 
customer contributions as averaged for 
the beginning and closing year balances. 
An allowance for working capital and 
materials and supplies has not been in- 
cluded. | Consequently, the returns 
shown tend to be somewhat higher than 
the returns on a rate-base including the 
foregoing items. 

As might be expected, the rate of 
return for the water plants when con- 
sidered individually shows wide varia- 
tions. On the average, for the three- 
year period, the rate of return was as 
follows for the size of municipal plants 
here considered: 











Population Group Return 
20,000=68;000. 6... cee cece 5.73% 
B,COO=BOOOO. . 6. cece cee scess 4.70 
BIO TOO. oo cect e gees 4.15 
GOGO 440005 6 oc ied ec ncvncss cee 4.41 








The above figures exclude plants pur- 
chasing their water supply wholesale. 
The effect of this exclusion is to in- 
crease the average rates of return shown 
although the difference is not very great. 
In general, the average percentage re- 
turn did not change materially from 
1933 to 1934, but 1935 shows a decided 
decrease in all groups. The return for 
the smaller plants decreased more in 


1935 than for the larger plants. In com- 
munities from 20,000 to 68,000 the 
average rate of return in 1935 was about 
one point higher than for communities 
of 8,000 to 20,000, and close to 1.5 
points higher than for the two groups of 
smaller sized plants. 

On the whole, comparing privately 
with municipally owned plants and us- 
ing the percentage of gross revenue 
figures shown in Table III, both classes 
show about the same percentage of gross 
revenue remaining for return on the 
investment although the percentage for 
privately owned plants is somewhat 
higher. This does not necessarily in- 
dicate that the percentage rates of re- 
turn on the investment bear a similar 
relationship to each other. 


Summary of General Ratios 


Several observations can be made 
from the three-year summary in Table 
II. On the whole, for municipally 
owned water plants, the operating and 
turnover ratios tend to increase as size 
of plant decreases; the depreciation 
ratios do not appear to vary much ac- 
cording to plant size; the tax ratios, 
except for the largest sized population 
group, apparently tend to decrease with 
size of plant; and the percentage return 
ratios, except for the smallest plants, 
tend also to decrease with size of plant. 

The ratios in Table III, in general, 
follow the same trends as pointed out 
for those in Table II. The percentage 
of gross income available for return in 
the case of municipally owned plants 
shows a more decided downward trend 
as the community decreases in size. 


Distribution of Operating Revenues by 
Classes of Service 

An additional analysis has been made 

of the percentage distribution of reve- 

nue by classes of service (Table IV). 

This analysis covers 1935 data and 
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includes a total of 47 plants, 40 munici- 
pally owned and 7 privately owned. 
Only plants reporting a complete break- 
down of revenues by classes of service 
were included. Certain predominantly 
residential suburbs with practically no 
commercial or industrial sales of water 
were also excluded. Their inclusion 
would tend to distort the percentage 
figures and produce an average which 
would not be representative of a typical 
city or village. 

Taste IV. PercentaGE DistRiBuTION OF REVENUE 
sy Crasses oF Service: Crass A anv B UTILITIES 


Reportinc Complete BREAKDOWN OF REVENUE, 
Exciupinc REsIpENTIAL SuBURBS,* 1935 








Population Group 





Class of Service 
8 ,000- 
20,000 


Residential service 44.7% 43-8%| 42.0% 
Commercial service 13.5 12.2 16.3 

Industrial service 15.1 13.3 9-7 
Public fire protection 24.0 27.4 28.8 
Miscellaneous municipal 


20, 000- 


3, 000- 
68 , C0O 8,000 





1.7 2.6 2.3 
Other revenues 1.0 7 9 














100.0%} 100.0%] 100.0% 





*These data include both privately and municipally owned 
water plants. 


On the average, the 47 water plants 
included in this part of the study re- 
ceived from 42 to 45% of their revenues 
from the residential service, from 12 to 
16% from commercial service, from 10 
to 15% from industrial service, and from 
24 to 29% from public fire protection 
service. About 3% is received from 
other incidental and minor sources of 
revenue. The larger plants tend to 
show a higher proportion of their 
revenue received from industrial service 
than do the smaller ones. 


According to this analysis the smaller 
plants received a larger proportion of 
their revenues from public fire protec- 
tion service. This can be explained by 
the fact that in the smaller sized water- 
works systems a larger percentage of 
the investment is required to supply 
public fire protection as distinct from 
general service, with a correspondingly 
higher ratio of fixed charges to be allo- 
cated to, and covered by, revenue from 
this class of service. 


Because of the rather sizable amount 
that this item assumes in the municipal 
budget, city officials are greatly inter- 
ested in both its amount and the basis 
for the charge. The following tabula- 
tion shows charges for public fire pro- 
tection service on a per-capita and also 
on a per-dollar basis for the year 1935 
and for all communities over 3,000 
inhabitants: 








Population Group 





8,000, 3,000- 
20,000 | 8,000 





26.2%} 28.9% 
29.5 | 39.6 


Per-Capita 
Municipal $1.40 
Private : 2.18 











The portion of revenue received from 
public fire protection service, on both 
bases of measurement, tends to increase 
as size of plant decreases. In general, 
privately owned plants receive a larger 
portion of their revenue from this class 
of service than do municipally owned 
plants. 
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Rural Electrification Authorities and Electric 
Cooperatives: State Legislation Analyzed 
By D. L. MARLETT and W. M. STRICKLER* 


of state legislation enacted during 

the past six years to revamp public 
utility commissions,'! a correspondingly 
large volume of laws has dealt with 
public corporations and non-profit or 
cooperative associations in the electric 
utility industry. The magnitude of this 
latter body of state laws is traceable in 
no small part to the influence of the pub- 
lic works program and national power 
policy of the Federal Government, which 
is seeking to obtain its objectives by 
promotion of municipal utilities, power 
districts, rural electrification authorities, 
and electric cooperative associations’. 
Many bills designed by federal agencies 
and recommended to governors of the 
various states for passage were enacted 
into law with little or no change from the 
recommended form. 

Only state legislation concerning rural 
electrification authorities (referred to 
hereafter as “authorities”) and non- 
profit electric membership corporations 
(“cooperatives”) will be discussed here. 
Cooperatives can hardly be identified 
categorically either as public or as 
private corporations, for they are founded 
neither upon ownership by a_ body 
politic nor upon private ownership under 
the profit motive, but upon a philosophy 


Pes cate gale the large volume 


* Research Assistant, Section of Rates and Research, 
Illinois Commerce Commission and Research Assistant, 
State Rural Electrification Committee of Illinois, 
respectively. 


1See: “Public Utility Legislation in the Depression: 
I. State Laws Extending and Strengthening Commis- 
sion Jurisdiction,” 11 Fournal of Land & Public Utility 
Economics 173-186 (May, 1935); “II. Reorganization 
and Financing of Commissions,” bid. 290-301 (August, 


of voluntary cooperation. Nevertheless, 
they are closely related, in purposes and 
powers, to the rural electrification au- 
thorities. For purposes of this ‘study, 
therefore, state laws concerning these 
two types of organizations may logically 
be considered as complementary. 

State acts providing for cooperatives 
and rural electrification authorities, as 
well as for power districts which will be 
discussed in a later article, illustrate 
methods desigzied for encouraging fullest 
possible use of electrical energy in rural 
areas. These enactments deserve care- 
ful analysis for they raise many impor- 
tant questions which affect public serv- 
ice industries, state commissions, con- 
sumers, and investors. Such questions 
are all the more significant because the 
movement for electrification of rural 
areas is daily becoming more wide- 
spread, with public interest being crys- 
tallized by the recent formation of a 1o- 
year program under the federal Rural 
Electrification Administration (R.E.A.)* 
and the appointment by President Roose- 
velt of a special committee to study the 
development of cooperatives in Europe. 

Most of the actual legislative activity 
on authorities and cooperatives has oc- 
curred during the past two years, al- 
though all legislation on the subject 


1935); and “III. State Laws of 1935,” Ibid. 390-399 
(November, 1935). 

2In December, 1934 the governors of the various 
states, upon receipt of a letter from the President, 
requested the assistance of the Legal Division of the 
P.W.A. in drafting legislation along lines suggested 
by the President. 

3See Nicholson, Vincent D., “The Rural Electrifi- 
cation Act of 1936,” pp. 317-318 in this issue of the 
Journal. , 
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passed from 1931 to date is included in 
the present analysis. 


I. State Rural Electrification Authorities 


In the past six years nine states have 
enacted legislation concerning rural elec- 
trification authorities.‘ Of these states, 
six (Alabama, New Mexico, Mississippi, 
Montana, South Carolina,’ and Ten- 
nessee) have adopted with modifications 
the act recommended by the Federal 
Government. The authorities in these 
states may be designated “strong.” 
The other three states (North Carolina, 
New Hampshire, and Vermont) have 
created authorities which may be called 
advisory or promotional, although cer- 
tain powers exercised by them are 
unique.® 


4 Alabama, Acts 1935, No. 47, amended by No. 
303; Mississippi, Laws 1936, H. B. No. 575, approved 
March 26, 1936; Montana, Laws 1935, c. 98; New 
Hampshire, Laws 1935, c. 135; New Mexico, Laws 
1935, ¢. 100; North Carolina, Public Laws 1935, c. 
288; South Carolina, Acts 1935, No. 65 and also see 
Acts 1933, No. 275 and Acts 1934, No. 887; Tennessee, 
Acts 1935 (Extra Session), c. 3; Vermont, Laws 
1935, No. 157. 

®South Carolina has experienced an interesting 
development in rural electrification. That State not 
only enacted one of the strong rural electrification 
bills in 1935, but in 1933 adopted the earliest of the 
rural electrification measures passed during the period 
1931-6; and in 1934 it created the Public Service 
Authority. The 1933 Act was intended primarily to 
develop highway lighting “‘and to obtain, as incidental 
thereto and in connection therewith, service of light, 
heat and power for industries and homes of the farmers 
of the State under the most economical conditions.” 
To accomplish this the Highway Department was 
empowered to borrow money and pledge its revenues 
in order to provide transmission facilities for rural 
electrification, to require public utilities in the State 
to sell current to the Department at its demand, and 
to serve individual customers at actual cost plus an 
amortization charge of not less than 5% (under approval 
of the State Commission). The Public Service Author- 
ity, created in 1934 as a board of seven directors, 
was given similar financial powers but was granted 
broader power to acquire, construct, and operate 
systems either for generation or distribution of electric 
energy, and to sell energy to anyone. Thus the elec- 
trification authority set up by the 1935 Act becomes 
a part of an organization for rural electrification in 
South Carolina not found in other states. 


I. “Strong” Authorities 


“Strong” rural electrification authori- 
ties are so designated because of the 
breadth of their statutory powers. Of 
the six states in this group four are in 
the South, within the sphere of T.V.A. 
influence, and these have created au- 
thorities with the broadest powers.” 

The strong authorities? are public 
corporations created by the acts in 
perpetuity® and are agencies of the 
state.!° In general, a majority of a 
board of directors of three members, 
appointed by the governor, possess and 
exercise the powers of the authority." 


6 The mere fact that a particular state has not created 
a rural electrification authority by recent legislation 
does not mean that the state has not devoted special 
attention to rural electric service. In Illinois, for 
example, a special Rural Electrification Committee 
was created by resolution of the Illinois Commerce 
Commission (February 4, 1936) to handle all rural 
electric matters coming before the commission. (Illinois 
Commerce Commission, Annual Report, July 1, 1934- 
June 30, 1935, p. 27). Governor Horner later appointed 
a State Rural Electrification Committee to cooperate 
with all agencies interested in the promotion of rural 
electric lines. Similarly, other states have established 
special rural electrification bodies without the passage 
of legislation. 


7 Alabama, Mississippi, South Carolina, Tennessee. 


8In Montana the State Water Conservation Board 
created in 1933 (Ex. Sess., c. 35) is the administering 
body. 


® The Montana Board is not declared to be a corpo- 
ration, although it “shall be regarded as performing 
a governmental function” and exercises the same 
powers as the other authorities. 


10 Alabama amended this original provision to pro- 
vide means for creation of authorities which are not 
to be state agencies (instead of creating in the Act 
one state agency). 


1 The members of the board who are to hold no other 
public office are generally entitled to no compensation 
except reimbursement of expenses. The usual term of 
office is three years, with staggered initial terms, and 
a member may be removed by the governor after 
receiving charges against him and having an oppor- 
tunity to be heard. Directors are generally eligible 
for reappointment. In most states the board is to choose 
from its number a president and secretary. Of course, 
there are some variations from these provisions among 
the states. 
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RURAL ELECTRIFICATION LEGISLATION 


Purpose of the Authorities 


The “corporate purpose” of the au- 
thorities as defined in the acts is: 


“., . to encourage and promote the fullest 
possible use of energy by all the inhabitants 
of the state by rendering service to said 
inhabitants, to whom energy is not avail- 
able or, in the opinion of the board, is not 
available at reasonable rates.” 


The corporate purpose as thus set forth 
is obviously very broad and can exert 
a potent influence upon rates for rural 
electric service. 


Powers of the Authorities 


In all states (except Montana) the 
acts contain a general grant to the au- 
thority of “all powers necessary or 
requisite for the accomplishment of its 
corporate purpose.” The acts in all 
states bestow specific powers which are 
not to limit the general grant. In ad- 
dition to the usual corporate capacities 
(to sue and be sued, have a seal, accept 
gifts or grants, and execute instruments) 
these corporations possess powers which 
raise serious issues and have many im- 
plications. 

Operation of Systems. The broadest 
issue, of course, is that of public own- 
ership, inherent in the very nature of the 
authorities, for they are enabled ‘“‘to 
render service to the inhabitants of the 
state and, by contract or contracts with 
any person, federal agency or municipal- 


' Definitions of these terms in the acts are: Service 
shall mean and include the sale or other disposition 
of energy at the lowest cost consistent with sound 
economy, public advantage, and the prudent conduct 
of the business of the authority. Person or Inhabi- 
fant shall mean and include natural persons, firms, 
associations, corporations, business trusts, partner- 
ships, and bodies politic. Federal Agency shall mean 
and include the United States of America, the Presi- 
dent of the United States of America, the Federal 
Emergency Administrator of Public Works, and any 
and all other authorities, agencies, and instrumen- 
talities of the United States of America, heretofore or 
hereafter created. (Some of the southern states spe- 
cifically named TVA and REA.) Municipality shall 
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ity or by its own employees, to acquire, 
own, operate, maintain and improve a 
system or systems.”!? The wide scope of 
this power is even more evident in light 
of the definitions of terms contained in 
the acts and presented in footnote 12. 
It is particularly significant to note 
that the exercise of these powers is not 
restricted to rural areas only (cf. defini- 
tions, footnote 12). 

Mississippi chose to go even farther 
by asserting that: 


“To the extent necessary in the judgment 
of the board to make effective the powers 
conferred by this Act, the Authority shall 
have the power to acquire, own, operate, 
maintain and/or improve a_ generating 
and /or transmission system or systems out- 
side the State of Mississippi.” 
Apparently, Tennessee, too, was influ- 
enced by a nearby federal power proj- 
ect when it defined “energy” to include 
any and all electric energy no matter 
how “or where” generated or produced." 
In view of the definitions of the terms 
it is doubtful whether an authority (ex- 
cept in Mississippi) can operate outside 
the boundaries of its own state, but 
by their silence the acts are not entirely 
clear on this question. 

The privilege of constructing or plac- 
ing any part of an electric system along 
or across public ways and lands is also 
granted to the authorities. In most 
states this privilege may be exercised 
“without obtaining any franchise or 


mean any city, village, or incorporated town of the 
state. (County was included in some states.) Acquire 
shall mean and include construct, acquire by purchase, 
lease, devise, gift or the exercise of the right of eminent 
domain in the manner now or hereafter provided by 
law, or other mode of acquisition. Jmprove shall mean 
and include construct, reconstruct, improve, repair, 
extend, enlarge, or alter. System shall mean and in- 
clude any plant, works, system, facilities, or properties, 
together with all parts thereof and appurtenances 
thereto, used or useful in connection with the genera- 
tion, production, transmission, or distribution of 
energy. 

13 Except for the “or where” the definition was the 
same in other states. 
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permit therefor,” but in Mississippi and 
Tennessee “the governing body of such 
political subdivision shall consent to 
such use.” This power, especially in the 
states which require of the authority 
neither franchise nor permits for use of 
public ways, might well give rise to 
serious controversies over franchise priv- 
ileges and create problems of inter- 
ference. 

In all states the power of eminent 
domain is conferred upon the authori- 
ties, but in Mississippi, South Caro- 
lina, and Tennessee additional sweeping 
provisions give promise of interesting 
legal battles. In those states the au- 
thorities may exercise the power of 
eminent domain to acquire property for 
their corporate purposes “whether or not 
the same is owned or held for public 
use by corporations, associations or 
persons having the power of eminent 
domain, or otherwise held or used for 
public purposes . 

For the purpose of determining the 
economic soundness of the acquisition 
and operation of these electric utility 
systems, the authorities may cause sur- 
veys to be made of areas throughout the 
state and may make plans and esti- 
mates of the cost of such systems. 

Bonds of the Authorities. One of the 
~ 4 However, the authorities must restore the street 
or highway to its former condition “and shall not use 


the same in a manner to unnecessarily impair its use- 
fulness.” 

15 See definition of ‘‘acquire,” footnote 12. 

16 Mississippi and Tennessee give immediate right 
of possession in condemnation proceedings, subject to 
deposits by the authority of an amount to insure just 
compensation, and subject in part to the discretion 
of the judge. 

17 This is supplemented by power “to acquire, hold 
and dispose of property . . . subject to mortgages or 
other liens or otherwise and to pay therefor in cash 
or on credit, and to secure and procure payment of 
all or any part of the purchase price thereof on such 
terms and conditions as the board shall determine.” 

18 The bonds of the authorities are to be authorized 
by the resolution of the board; may be issued in one 
or more series at public or private sale; may mature 
in not to exceed 40 years; are to bear interest and be 
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specific grants of power to the authori. 
ties is “to borrow money and issue ne- 
gotiable bonds and to provide for the 
rights of the holders thereof.”!’ Several 
succeeding sections of the acts prescribe 
regulations for these bonds of authori. 
ties, for their broad powers are impotent 
without financial backing. In general, 
an authority is authorized to issue 
bonds “in anticipation of its revenues, 
for any corporate purpose,” either for 
money or property (at its value as con- 
clusively determined by the board). 
The bonds are not to constitute a debt 
of the state but are to be payable “from 
the revenues pledged to the payment 
thereof;” and no bondholders ‘“‘shall 
ever have the right to compel any ex- 
ercise of taxing power of the State or of 
any political subdivision thereof to pay 
said bonds or the interest thereon.’ 


In connection with the issuance of 
bonds an authority has power: 


(1)to pledge all or any part of its revenues;!? 
(2) to vest in a trustee the right to enforce 
any covenant; (3) to make covenants and 
do all things “‘as may be necessary or con- 
venient or desirable in order to secure its 
bonds or which, in the absolute discretion 
of the board, tend to make the bonds more 
marketable, notwithstanding that such cov- 
enants, acts and things may restrict or 
interfere with the exercise of the powers 
herein granted .. .” 


sold on a basis not to exceed 6% per annum, interest 
payable semi-annually; and may be subject to other 
conditions as the resolution may provide. Bonds may 
be repurchased at not to exceed par and accrued inter- 
est, but must then be cancelled. The validity of these 
bonds is not to be dependent upon a subsequent change 
in the officers of the authority or upon the validity or 
regularity of any proceedings relating to acquisition 
or improvement of electric systems for which the bonds 
are issued. Except for the general power to issue bonds 
“from time to time” for any corporate purpose, no 
provisions are made in the acts for refunding. 

19 The Mississippi Act contains an additional clause 
in the specific grant of powers as follows: ‘To pledge 
all and any part of its revenues and to mortgage or 
otherwise encumber all or any part of its property for 
the purpose of securing the payment of the principal 
and interest on any of its bonds or other obligations.” 
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The third clause gives sweeping dis- 
cretionary control to the board, for what 
will “tend to make the bonds more 
marketable” is capable of many inter- 
pretations and depends largely upon the 
purchaser—who might well be the Fed- 
eral Government. In Alabama, however, 
before issuing any bonds the authority 
must, by petition, obtain consent of the 
Public Works Board (or Public Service 
Commission, if the Board is not in 
existence), which consent is to be given 
only if the bond issue “serves some pub- 
lic need, and is in the public interest.” 

The states, furthermore, pledge. in 
the acts that they “will not limit or 
alter the rights and powers. hereby 
vested in the authority . . . to fulfill 
the terms of any agreements made with 
the holders of such bonds, or in any way 
impair the rights and remedies of the 
holders of such bonds... .” Bondholders 
are also given the right by mandamus 
or other suit to enforce their covenants 
with the authority.2® In effect, these 
provisions guarantee the existence of 
the authorities with their powers and 
with their contractual arrangements, as 
made in their own absolute discretion, 
as long as their bonds are outstanding. 

Relations with Federal and Municipal 
Agencies. Several of the specific powers 
bestowed upon the authorities contem- 
plate contractual relations with federal 
and municipal agencies. The powers 
previously mentioned—namely, to con- 
tract with such agencies for acquisition 
and operation of electric utility systems 
and to accept from them gifts of money 
or property—as well as implications of 
some of the financial provisions, clearly 
pave the way for assumption by the 
Federal Government of regulatory con- 
trols over these agencies. This conclusion 


*° Tennessee and Mississippi added a section to their 
acts regulating the handling and disposition of monies 
of the authority. 
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is made clearer by the more definite 
South Carolina act which enabled the 
authority “to subscribe to and comply 
with any rules or regulations made by 
any Federal Agency with regard to any 
grants or loans from any Federal 


Agency.” Still other specific contractual 
clauses are significant. In all states the 
right to execute contracts includes: 


“(a) contracts with any person, federal 
agency, or municipality for the purchase or 
sale of energy at wholesale, and (b) con- 
tracts with any person, federal agency, or 
municipality for the management and con- 
duct of the business of the authority or 
any part thereof.” 


In Montana, South Carolina and Ten- 
nessee the qualifying words “at whole- 
sale” in part (a) were omitted. 

Obviously, these powers provide po- 
tential markets for electrical energy 
generated by such federal power proj- 
ects as the T.V.A. Apparently, part 
(b) of the clause goes even farther and 
provides a vehicle whereby the Federal 
Government, for example, may manage 
and operate electric utility systems, 
with perhaps the authorities as inter- 
mediaries. Additional support for this 
interpretation is found in the Tennessee 
and Mississippi acts, which added a 
third clause about contracts for ac- 
quisition of electric systems and then 
stated: 


“And in connection with any such contract 
to stipulate and agree to such covenants, 
terms and conditions as the board may 
deem appropriate, including, but without 
limitations, covenants, terms and conditions 
with respect to the resale rates, financial 
and accounting methods, services, operation 
and maintenance practices, and the manner 
of disposing of the revenues of the system 
or ee conducted and operated by the 
Authority.” 


State authorities can thus function 
as producing wholesalers and/or re- 
tailers or as middlemen between the 
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producing activities of federal agencies 
and retail activities of other organiza- 
tions; and in those capacities they can 
be in harmony with federal utility 
policies. 

Relations with State Commissions. One 
of the specific endowments of power to 
the authorities raises a serious question 
as to their relations with state com- 
missions. They are empowered: 


“To have complete control and supervision 
of the system or systems and to make such 
rules and regulations governing the render- 
ing of service thereby as, in the judgment 
of the board, may be just and equitable;” 


and 


“To fix, maintain and collect rates and 
charges for service.” 


Since these powers are not qualified, 
and since the definitions in the acts are 
so broad,”! it is not clear to what extent 
the scope of this jurisdiction may create 
conflicts with established regulatory 
agencies. 

This uncertainty is even more mani- 
fest because of the authorities’ wide 
contractual powers, discussed above. 
Except in the case of Tennessee, which 
by separate act specifically exempts 
public corporations from commission 
control,” the relation of the authorities 
to the state commissions is not stipulated. 
In the absence of definite authorization 
in the acts creating state regulatory 
commissions, the latter are probably 
without jurisdiction over these public 
authorities on such matters as certifi- 
cates of convenience and necessity, 
rates, service, or securities. Therefore, 
the powers of the authorities to con- 
tract with federal and municipal agencies 
can result in vesting regulatory power 
over such municipal and other agencies 


21 “System” is so defined in the act as to include 
“any” plant or facilities used or useful in the “genera- 


tion, production, transmission or distribution of 
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in itself or in giving that power (includ- 
ing regulation of itself) to a federal 
agency. 

Taxation. The acts are silent on the 
question of taxation except in the case 
of Mississippi, which expressly pro- 
vided: 


“The Authority and its property shall be 
liable for taxes, and taxed and assessed in 
the same manner and to the same extent 
as a privately owned utility.” 


Rates. The authority shall 


“prescribe and collect reasonable rates, 
fees or charges for the services, facilities 
and commodities made available by it, and 
shall revise such rates, fees or charges from 
time to time whenever necessary so that 
the Authority shall be and always remain 
self-supporting, and shall not require appro- 
priations by t € ‘State to enable it to carry 
out its purpose. 

Further clauses declare that the rates 
shall be sufficient to produce enough 
revenue to pay when due all bonds and 
interest, including reserves therefor, and 
to provide for all expenses of operation, 
maintenance, or improvement of the 
system, including reserves therefor. Mis- 
sissippi and Tennessee added that any 
surplus thereafter remaining “shall be 
devoted solely to the reduction of 
rates.” The authorities shall not be 
operated for gain or profit (except in 
Montana, where this clause was omitted) 
or primarily as a source of revenue to 
the state. 

These mandates place a broad finan- 
cial burden upon the authorities. Al- 
though there is no specific mention of 
depreciation, the rates are to produce 
revenues sufficient to maintain the sys- 
tem and cover all expenses and also to 
provide capital additions in the form of 
debt retirements (presumably over a 


energy,” and “energy” includes “any and all electric 
energy no matter how generated or produced.” (See 
footnotes 12 and 13.) 

2 Tennessee, Acts 1935, Cc. 42. 
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4o-year period) or improvement of the 
systems. Even though the authorities 
may be exempt from taxation, the pro- 
visions on rates may be found difficult 
to fulfill. Since these stipulations are 
somewhat ambiguous, however, they < 
may be subject to a more liberal inter- 
pretation than here indicated. 

Further with respect to rates, the 
possible relations of the authorities with 
federal and municipal agencies should 
be recalled, for such relations may exert 
an important influence. It should also 
be remembered that the rates of such 
authorities are not to be under state 
commission regulation and that the 
state pledges to and agrees with the 
bondholders not to “limit or alter” 
the rights and powers vested in the au- 
thorities to fix and collect rates and to 
fulfill any covenants with the bond- 
holders. 

2. Advisory or Promotional Authorities 

Three states (New Hampshire, North 
Carolina, and Vermont) have passed 
laws establishing advisory or promo- 
tional rural electrification agencies. In 
Vermont a board is created and in New 
Hampshire the governor and council 
(or agents) are authorized to cooperate 
and contract on behalf of the state with 
the Federal Government and its agen- 
cies for the purpose of promoting the 
construction, maintenance and opera- 
tion of rural electric lines in areas “‘not 
then being furnished electricity” (Ver- 
mont) or “‘not adequately furnished 
with electricity” (New Hampshire). 
Both agencies are authorized to accept 
grants, but with the approval of the 
governor in Vermont. 

The Vermont Act, however, goes 
much farther than that of New Hamp- 
shire, for the board can accept loans and 
assistance, as well as grants, from the 
state or Federal Government and can 
make loans at low rates of interest 


293 


“to persons for wiring their buildings and 
premises and for acquiring appliances, uten- 
sils and other devices so as to‘be fully 
equipped to receive and use electricity”. ... 


and 


‘to private corporations . . . and municipal 
corporations operating an * electric system, 
for the construction and maintenance of 
rural electric lines...” 


The Vermont Board also is commis- 
sioned “to promote the organization of 
corporations to build, maintain and 
operate rural electric lines .” The 
act then provides for non-profit member- 
ship corporations to receive benefits 
under it, and invests the Board with the 
following powers: 

“The said board shall have exclusive juris- 
diction of all extensions of rural electric 
lines constructed under the provisions of 
this act and said board shall have exclusive 
jurisdiction of all corporations organized 
under the provisions of this act and receiv- 
ing benefits thereunder.” 


Clearly, the Vermont board has rather 
wide promotional powers and jurisdic- 
tion over rural extensions for electric 
service which may, in the absence of 
cooperation with other state agencies, 
create difficult regulatory problems. 
The North Carolina authority, cre- 
ated “to secure electrical service for the 
rural districts of the State where service 
is not now being rendered,” also has 
jurisdiction over cooperatives, but in 
that State the relation of the authority 
to the state commission is specifically 
described. The authority has power: 
“To investigate all applications from com- 
munities for the formation of electric mem- 
bership corporations and determine and 


pass upon the question of granting the 
authority to form such corporations.’ 


However, the authority is to have no 
control over rates of the cooperatives or 
over extension of lines by power com- 
panies. Such jurisdiction remains in the 
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Utilities Commission. On these matters, 
however, the authority has the right of 
suggestion and petition to the Utilities 
Commission, and the additional liberty 
to contact the power companies and 
other agencies contiguous to areas de- 
siring service in order to arrange for 
extensions which the companies or agen- 
cies can finance themselves. 

It appears that the North Carolina 
authority was not authorized to borrow 
and lend money itself, but it does have 
the right and authority to act as an 
agent for cooperatives in securing loans 
or grants for them from any agency of 
the Federal Government. It also was 
granted the power of eminent domain: 


“for the purpose of condemning rights of 
way for the erection of transmission and 
distribution lines, either in its own name, 
or in its own name on behalf of the electric 
membership corporations . . .” 


To execute these powers the authority 
may investigate all applications for 
service from communities unserved or 
inadequately served, including estimates 
of extension costs and service charges 
necessary to make the extensions self- 
liquidating. 
II." Cooperatives 


eel es ae conte 

Eight states (Alabama, Indiana, 
Maine, Mississippi, North Carolina, 
Tennessee, Vermont, Virginia)* have 
enacted legislation during the period 
1931-1936 providing means for organ- 
ization of cooperatives. The following 
discussion is concerned first with the 
comprehensive laws passed in the six 
states which have followed closely the 


33 Alabama, Acts 1935, No. 45, amended by No. 168; 
Indiana, Acts 1935, c. 175; Maine, Laws 1931, c. 230; 
Mississippi, Laws 1936, House Bill No. 578, approved 
March 26, 1936; North Carolina, Laws, 1935, c. 291; 
Tennessee, Acts 1935 (Extra Session), c. 32; Vermont, 
Laws 1935, No. 157; Virginia, Acts 1936, Senate Bill 
251, approved March 30, 1936. 

In addition, Iowa (Acts 1935, c. 94) adopted a 
new act applicable to a// newly organized coopera- 


recommendations of the Federal Gov- 
ernment and then with the remaining 
two acts (Maine and Vermont). 

In general, cooperatives are corpora- 
tions organized on a non-profit basis 
and may be of two types: membership 
cooperatives or stock cooperatives.” 
Regardless of type, each member is 
entitled to only one vote in the manage- 
ment of the organization. 

Close similarity exists in the methods 
of formation provided in the six state 
acts. Upon application of three or 
more persons in Alabama, Mississippi, 
North Carolina, and Tennessee, five or 
more in Virginia, and II or more in 
Indiana,” a cooperative may be formed. 
In addition, the North Carolina act 
provides that the application must be 
made by persons in a community “not 
served, or inadequately served’’ to the 
rural electrification authority, which 
upon application of as many as five 
members, shall make a survey of the 
territory and shall permit the forma- 
tion of the cooperative if the proposal 
is feasible. 

There must be filed with the secretary 
of state a certificate of incorporation, in 
which are the usual provisions relating 
to name of the corporation, description 
of territory, and terms for admission 
of new members. Mississippi alone in- 
cluded a definite limitation on corpo- 
rate duration, and that is for 99 years. 
The powers of a cooperative are usually 
vested in and exercised by a majority 
of a board of directors, which is elected 
annually, is entitled to no compensa- 


tives, including those formed “to construct or operate 
telephone or electric transmission lines.” 

“Virginia makes specific provision to limit lia- 
bility of members either to the unpaid portion of 
membership fee or to subscription of capital stock 
and any unpaid bills. The law states that member- 
ship fees are not to exceed $10. (This provision is in 
other states, while some states permit the board to 
fix fees.) 

% See footnote 29. 
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tion except reinbursement of expenses, 
and in general is granted “power to do 
all things necessary or convenient in 
conducting the business.”’ North Caro- 
lina was the only state to declare co- 
operatives formed under the act to be 
a public agency which “shall have 
within its limits for which it was formed 
the same rights as any other political 
subdivision of the state.’’%6 


Purposes of Formation 


The objectives of the non-profit elec- 
tric membership corporation acts?’ 
adopted in six states indicate the neces- 
sary completeness of powers that must 
be granted for attainment of the pur- 
pose for which they are authorized— 
namely, to 
“~. . form a corporation not organized for 
pecuniary profit for the purpose of pro- 
moting and encouraging the fullest possible 
use of electric energy in the state by making 
electric energy available to inhabitants of 
the state at the lowest cost consistent with 
sound economy and prudent management 


What constitutes “sound economy and 
prudent management”’ is not defined. 

Distinguished from the general pur- 
pose is the defined corporate purpose 
of a cooperative which is “‘to render 
service to its members only;” but in 
four states (Alabama, Mississippi, Vir- 
ginia, and Tennessee) cooperatives may 
serve existing non-members of an ac- 
quired electric system providing the 
number does not exceed 49% of the 
total persons served. 


Powers of Cooperatives 


With such broad declarations of pur- 
pose it is natural to expect that the 


_* As previously mentioned, however, North Caro- 
lina cooperatives are to be under jurisdiction of the 
State rural electrification authority and state utilities 
commission (p. 293 above). 

"The acts are identified by various titles: in Ala- 
bama, North Carolina, and Tennessee: “Electric Mem- 
bership Corporation Act”; Indiana, “Rural Electric 
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powers delegated to cooperatives would 
allow relative freedom of enterprise. 
Doubtless to make as remote as possible 
the chances of restricted operations or 
legal entanglements, the framers set up 
a broad grant of power: 

“Each corporation formed under this Act 
is hereby vested with all power necessary 
or requisite for the accomplishment of its 
corporate purpose and capable of being 
delegated by the legislature.” 

Since the cooperatives are usually 
private corporations (even though a 
non-profit type) the question arises 
whether it is socially or economically 
desirable to make such a broad conces- 
sion of powers to them as is made to 
public corporations like the rural elec- 
trification authorities, which are agen- 
cies of the states’ sovereign police 
power. This question is especially 
pertinent because of the comprehen- 
siveness of the corporate purposes. As 
in the case of the electrification au- 
thorities, a specific endowment of pow- 
ers accompanies, but does not limit, 
the general grant. 

Operation of Systems. In all instances 
authorization is given “‘to acquire, own, 
operate, maintain and improve a system 
or systems.’ Indiana and North Caro- 
lina expressly restricted cooperatives’ 
operations to rural sections of the State, 
but that term is not defined. 

Mississippi, apparently influenced by 
T.V.A. policies, added a special pro- 
vision enabling cooperatives to acquire 
a system outside the State. Alabama 
had previously made possible the exer- 
cise of this power with an additional 
section in its act to permit any corpora- 
Membership Corporation Act”; Virginia, ‘Electric 
Cooperatives Act”; Mississippi, “Electric Power Asso- 
ciation Act.” 

28 Definitions in these acts ar~ substantially the same 
as in the rural electrification authority acts (See foot- 
note 12). The North Carolina Act in defining “acquire”, 


however, omits the power to “construct.” This may 
or may not have been a deliberate omission. 
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tion or association, organized under 
generally similar cooperative laws of 
another state, to operate within its 
territory. 

In conjunction with the operation of 
their systems, cooperatives under the 
Mississippi and Virginia acts were ex- 
pressly authorized to assist their mem- 
bers, by loans or otherwise, in the pur- 
chase and installation of electrical appli- 
ances, wiring, machinery, and equip- 
ment. Such assistance was also author- 
ized for plumbing equipment in 
Mississippi. 

Consolidations and Extensions of Terri- 
tory. Under the acts any two or more 
cooperatives may consolidate for the 
operation of their systems, except in 
North Carolina, which omitted this 
provision. The Indiana act qualifies 
this privilege by requiring cooperatives 
proposing to consolidate to be operating 
in “contiguous territory.” 

The right to operate electric systems 
is further enlarged in most states by 
permitting any cooperative originally 
formed under the act or a cooperative 
resulting from consolidation to extend 
its territory. Indiana, North Carolina, 
and Virginia omitted this provision and 
Indiana expressly denied any extension 
of territory to be permitted by amend- 
ment of the cooperative’s certificate of 
incorporation, which must, at the time 
the general or local district cooperative 
is formed, specify the territory in which 
the cooperative is to operate.?? North 
Carolina and Virginia do not have this 


29 General district cooperatives (to be organized 
either by groups who are )¥ of the heads of farm families 
in the territory or by directors of a large state associa- 
tion of agricultural producers with members who are 
a corporation in %p of the territory) have the right to 
serve at wholesale (including service to local district 
cooperatives) or retail in those counties named in the 
certificate and not a part of another general district 
cooperative; local district cooperatives are to be formed 
by at least % of the rural residents in the territory 
described in the articles of incorporation. 


special proviso about territory, but the 
state commissions in those states, as 
well as in Indiana, will have continuous 
jurisdiction over cooperatives.*° 

Powers of Right-of-Way and Eminent 
Domain. The power to obtain or 
occupy rights-of-way along any street 
or public highway or over public lands 
is given and may be exercised without 
any franchise or permit from the gov- 
erning body owning such public prop. 
erty, except in Mississippi and Ten- 
nessee, which expressly require consent. 
In those states which do not retain some 
form of jurisdiction over extensions by 
cooperatives, this freedom creates ser- 
ious possibilities. of interference with 
other utility operations, such as the 
problem of inductive interference in 
telephone lines*! or clashes with other 
electric companies. 

The power of eminent domain is 
also bestowed upon cooperatives (in 
Mississippi and North Carolina, that 
clause was omitted from the definition 
of ‘‘acquire”)® and raises the question 
as to whether the exercise of such 
power dedicates the operation of these 
organizations to the public in such 
manner as to bring them within the 
scope of state commission control, in 
the absence of specific statutory ex- 
emption.* Another possible problem 
is contained in the additional clause 
of the Tennessee act which broadly em- 
powers cooperatives to exercise eminent 
domain over property already owned 
or dedicated to public use by other cor- 
porations which likewise are endowed 
with eminent domain power. Even in 


%See section on “Relations with State Bodies,” 
p. 298. 

31See Wopat, J. W., “Inductive Interference from 
Power Lines,” Telephony, January 4, 1936, p. 9. 

"See definition of “acquire”, footnote 12. In addi- 
tion, Virginia has a specific grant of power of eminent 
domain. 

%See section on “Relations with State Bodies,” 


p. 298. 
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the absence of that power (as in Missis- 
sippi), it would seem possible for rural 
electrification authorities in Tennessee 
and Mississippi to exercise that superi- 
ority of eminent domain* to acquire 
electric systems which they could then, 
by exercise of their unrestricted contrac- 
tual powers, sell or lease to coopera- 
tives for operation. 

Issuance of Bonds. Permission is 
given to cooperatives in all cases to issue 
bonds from time to time in anticipation 
of revenues.*° 

The board of directors in all instances 
may, within the limits of the respective 
corporation laws, make covenants in 
order to secure its obligations or which 
‘in the absolute discretion of the board, 
tend to make the obligations more 
marketable, notwithstanding that such 
covenants, agreements, acts and things 
may constitute limitations on the exer- 
cise of the powers herein granted.” 
These are broad powers which will be 
discussed further in the section on rela- 
tions with federal and municipal bodies. 

Mississippi and Tennessee sanctioned 
more freedom in their acts: 


“Such bonds may be issued for money or 
property, at public or private sale, for such 
price or prices as the Board shall determine, 
provided that the interest cost to maturity 
of the property (at its value as determined 
by such Board, the determination of which 
shall be conclusive), or money received for 
any issue of said bonds, shall not exceed six 
per centum per annum, payable semi- 
annually.” 


Although these provisions authorizing 
the board to determine property values 
conclusively and to contract so freely 
are in all rural electrification authority 


4 See p. 290. 

% Such bonds are not to be sold at less than par and 
accrued interest, are to be payable in not to exceed 
40 years, and the nominal interest rate is not to ex- 
ceed 6% per annum (5% in Indiana). The board is au- 
thorized by resolution to determine the form of the 
bond (whether coupon or registered), terms of re- 
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acts, they are more sweeping and 
serious ones for cooperatives to exer- 
cise, particularly since the trend of the 
past few years is toward more stringent 
public control over financial transac- 
tions of corporations. 

Some statutory limitation, however, 
is provided over transactions involving 
property. In all states a cooperative 
may “‘sell, mortgage, lease or otherwise 
encumber or dispose of any of its prop- 
erty,” other than merchandise, but only 
when authorized by a majority (3% in 
Virginia) of its members and (in most 
states) by holders of 75% of its bonds. 
All states but Indiana excluded from 
this requirement property which, “in 
the judgment of the board”, is neither 
necessary nor useful in the cooperative’s 
system and (in some states) which does 
not exceed in any one year 10% in 
value of all the cooperative’s property. 

In four of the states, however, some 
form of state control over financial 
transactions is retained: by the state 
commissions in Indiana and Virginia; 
by the State Rural Electrification Au- 
thority and Utilities Commission in 
North Carolina; and in Alabama by the 
Public Works Board (or in its absence, 
by the Public Service Commission), 
which must consent to bond issues of 
cooperatives. 

Relations with Federal and Munici- 
pal Bodies. The activity of the Federal 
Government in setting up several agen- 
cies for manufacture and distribution of 
power and for lending money for public 
purposes, as illustrated by T.V.A., 
P.W.A., and R.E.A., has_ probably 
prompted the framers of these acts to 


demption, registration privilege, and other matters 
subject, of course, to the limitations stated above. 
Specific license is given in all acts for the corporation 
to repurchase any of its bonds at a price not exceeding 
the principal and accrued interest. As in the authorities 
acts, Mississippi and Tennessee inserted regulations 
governing the handling of money of cooperatives. 
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include in the specific grants of power 
provisions necessary to enable coopera- 
tives to participate freely in these 
federal programs. As in the rural elec- 
trification authority acts, there is much 
evidence of a trend toward a con- 
tractual form of control over coopera- 
tives, except perhaps in those states 
which subject cooperatives to commis- 
sion control, as in North Carolina (where 
also the electrification authority is the 
agent of cooperatives which obtain 
loans or grants from the Federal Govern- 
ment), Virginia (where the broad con- 
tractual powers were omitted), and In- 
diana (where the state commission’s 
approval of contracts is required). 

Cooperatives usually are authorized 
to make any and all contracts “‘neces- 
sary or convenient” for full exercise of 
their powers including, but not limited 
to, contracts with any person, munici- 
pality,** or federal agency for purchase 
or sale of energy, *” or for management of 
the business, with Mississippi and Ten- 
nessee again expressly permitting co- 
operatives to contract for regulation of 
resale rates, financial and accounting 
methods, services, operation and main- 
tenance practices, and the manner of 
disposing of revenues. Also included are 
powers to accept grants or gifts from 
such agencies and to make covenants 
with bondholders “‘in the absolute dis- 
cretion of the board”, even though the 
cooperatives’ own powers are thereby 
curtailed. Taken together, these pro- 
visions obviously permit cooperatives 
ample leeway to enter into contractual 
forms of regulation. 

As for the privilege of contracting 
with municipalities for purchase and 
sale of electric power, a solution may 

* North Carolina omitted “municipality” from this 
contractual power. 

37 Indiana authorized only the purchase of energy 


“needed by the corporation to supply its members.” 
**For a summary of restrictions upon municipal 


herein be found to overcome the re- 
strictions in some states on municipal 
extensions outside corporate city lim- 
its.38 The following quotation from a 
recent article by Morris L. Cooke, Ad- 
ministrator of R.E.A., illustrates these 
restrictions: 

“Occasionally municipalities planning to 
offer rural service may encounter legal ob- 
structions. Two restrictions are fairly 
common, but . . . are by no means insuper- 
able. A city may not be empowered to pro- 
vide electric service outside its corporate 
limits, or its activities beyond the corporate 
limits may be limited in range or volume. 
There may be a constitutional limitation 
upon the amount or type of indebtedness 
which the city may incur.’’® 


With a grant in the acts of contractual 
power between cooperatives and munici- 
palities, a solution is offered to the ob- 
structions encountered by the latter 
bodies, for they may form cooperatives 
to serve beyond municipal limits and 
sell electrical energy to these coopera- 
tives. 

Relations with State Bodies. With the 
increased attention to the cooperative 
form of organization, the question of its 
relations with the state regulatory com- 
mission arises. If such relations are 
established by statute, they usually 
include such matters as rates, service, 
or security issues. 

In four of the six states included in 
this group, specific statutory provisions 
apparently determine the relation of the 
cooperatives to the state commission, 
and in the fifth state (Mississippi) there 
is no commission authority to assume 
jurisdiction over them. The sixth state 
(Alabama) has no clear-cut provision” 
except on the matter of cooperatives’ 


extensions, see Federal Power Commission, Electric 
Rate Survey, Rate Series No. 6, p. 8. 
39 “Municipalities and the REA,” 25 National Munic- 
ipal Review 262 (May, 1936). 
R., E. A.’s Rural Electrification News for July, 
(Footnote 40 continued on page 299) 
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bond issues, which must be consented 
to by the Public Works Board (or by 
the Public Service Commission). In 
Tennessee cooperatives are exempt by 
statute from state commission control." 

By definite provisions in the acts, 
cooperatives in Indiana and Virginia 
are to be under control of the state 
commission in the same manner as 
other public utilities; and the Virginia 
act provides in addition that upon appli- 
cation of five or more persons the com- 
mission can require rural line exten- 
tions, if proper revenue is guaranteed. 
North Carolina, however, has provided 
for two types of controls. The organiza- 
tion of a cooperative must be approved 
by the State Rural Electrification Au- 
thority, and this authority is to act as 
the agent of cooperatives which apply 
for loans or grants from any agency of 
the Federal Government.” The au- 
thority also has final ruling on questions 
involving public right-of-way and emi- 
nent domain. The North Carolina Util- 
ities Commission, however, is to have 
jurisdiction over rates, service charges, 
and line extensions,* but the electrifica- 
tion authority has the right of sugges- 
tion and petition to the Commission on 
these matters. 

Although most of the acts included 
in this section specify the relation of 
cooperatives to the state commissions, 
it may be of interest to raise questions 
concerning commission jurisdiction in 
the absence of such definite stipula- 
tions. Whether public utility commis- 
sion jurisdiction can be extended over 
cooperatives without exoress statutory 
provision is by no means settled. It 

(Footnote 40 continued from page 298) 
1936 (p. 25) reports a ruling by the Alabama attorney- 
general that cooperatives do not have to apply for 
certificates of convenience and necessity to construct 
and operate rural lines. 

' Tennessee, Acts 1935, c. 42 declared certain “‘non- 


utilities” to be exempt from commission regulation and 
the cooperatives act expressly declares cooperatives 


appears that the controlling standard 
by which the courts decide the question 
of the public utility status of a co- 
operative is the extent to which the 
business of the company in question is 
dedicated to a public use.“ 


“Cooperatives may or may not dedicate 
their facilities to a public use. If their 
formation and operation is with the view of 
providing service for the public, they are 
subject to Commission control. The act 
of obtaining a franchise or the exercise of 
the power of eminent domain may con- 
stitute such a dedication to the public. The 
act of serving a limited number of non- 
members incidentally, however, does not 
constitute such a dedication.” 


Several provisions in the cooperative 
acts under review would undoubtedly 
make them subject to judicial test. 
While usually no statutory provision 
requires cooperatives to obtain a fran- 
chise or permit for use of public rights- 
of-way, most states do give cooperatives 
power of eminent domain. In the light 
of the quotation above on the legal 
status of cooperatives, will the exercise 
of this eminent domain power consti- 
tute a dedication to the public of the 
business of cooperatives, thereby plac- 
ing them under state commission con- 
trol? A further question is presented. 
In Alabama, Mississippi, Virginia, and 
Tennessee a cooperative may acquire 
any electric facilities already dedicated 
to a public use and continue to serve 
the people being served at the time of 
acquisition, providing: 
“In no event shall the number of such non- 
members served exceed forty-nine per cen- 
tum (49%) of the total number of persons 
served by the corporation.” 


to be “non-utilities” within the meaning of that ex- 
emption. 

* See pp. 293-4. 

4 This jurisdiction is conferred in the State Rural 
Electrification Authority Act. 

“RE. A., “The Jurisdiction of Public Service Com- 
missions over Cooperatives,” p. 26. 
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Would the exercise of this power be in- 
terpreted by the courts as providing 
service to the public, thereby placing 
cooperatives under commission juris- 
diction? Or does the 49% limitation on 
existing non-members remove the facili- 
ties from that dedication, thus ex- 
empting cooperatives from state regu- 
lation? Or will the courts even go so 
far as to consider the entire cooperative 
membership device as a mere subter- 
fuge designed to avoid commission reg- 
ulation of what essentially is a public 
business? 

Taxation. Two states inserted sec- 

tions in their acts concerning taxation 
of cooperatives. In North Carolina a 
cooperative is declared to be an agency 
of the state and its property used ex- 
clusively for the purpose of said cor- 
poration 
“shall be held in the same manner and sub- 
ject to the same taxes and assessments as 
property owned by any county or munici- 
pality...” 
This apparently amounts to exemption 
from some taxes to which public utility 
companies are subject. Mississippi, 
however, pursues an opposite policy, in 
that it declared cooperatives to be 
liable for taxes in the same manner and 
to the same extent as are private utility 
companies.” 

Rates. Cooperatives have power in all 
states (North Carolina has no provision 
on the subject) to charge reasonable 
prices for service rendered which shall 
be sufficient to pay operating and main- 
tenance expenses and the principal 
and interest of their obligations. The 
acts expressly provide in three states 
that the revenues of cooperatives 


“shall first be devoted to such operating 


Although the Indiana and Virginia acts have no 
separate provision on taxes, an added clause in the 
section on rates states that a reasonable and just rate 
charge shall be sufficient for the payment of any taxes 


and maintenance expenses and to the pay- 
ment of such principal and interest and 
thereafter to such reserves for improve- 
ment, new construction, depreciation and 
contingencies as the board may from time 
to time prescribe.” 


Although these statutory provisions 
embrace not only maintenance and ex- 
penses, including depreciation, but three 
capital items (“‘principal’”—presumably 
referring to bonds, improvements, and 
new construction) with possibly a 
fourth (contingencies), the fact  re- 
mains that whatever portion of these 
items is to be payable out of rates de- 
pends upon what the board “‘may from 
time to time prescribe.” According to 
the act, the board is given unrestricted 
discretion in applying revenues to these 
various purposes, but in the light of 
other sections, commission regulation 
in some states and contractual control 
in other cases may cause difficulties in 
fulfilling the program outlined. 

The Indiana and Virginia acts are 
more exacting in their requirements. 
Besides placing rates of cooperatives 
under state commission regulation (as 
in North Carolina), they expressly de- 
clare unlawful any rates which are not 
“reasonable and just.” The meaning 
of these terms is not left merely to the 
discretion of the board, but is so defined 
as to apply to rates which must cover 
maintenance and operating charges, 
interest and sinking fund requirements 
on indebtedness, and funds for working 
capital, extensions, and replacements. 
Clearly these are broad requirements 
more easily stated than fulfilled. 

The distribution of revenues not 
needed for the purposes cited is to be 
made on bases which vary somewhat 


that may be assessed against the cooperative. Press 
reports of July 29, 1936 quote a lower Indiana court 
decision that cooperative associations in general shall 
pay the same taxes as other corporations engaged in 
similar lines of business. 
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among the states. Tennessee and Ala- 
bama present two alternatives to the 
board. The excess funds shall be re- 
turned 

“(1) in proportion to the gross operating 
revenues received from each, or (2) such 


return may be made by way of a general 
rate reduction to members, if the board so 


elects.” 


Mississippi has a somewhat similar 
provision with any surplus to be dis- 
tributed “by the reimbursement of 
membership fees, or by way of general 
rate reductions.” In the two remaining 
states the excess shall be returned to 
the members, either in cash or in abate- 
ment for current charges for energy, on 
a pro rata basis “according to the 
amount of energy consumed”’ (Indiana) 
or “according to the amount of revenue 
paid for energy” (Virginia). 
Maine and Vermont 


The acts adopted in these two states 
make a general provision for creating 
corporations to render electric service. 
In Maine the act of 1931 provides that: 


“Whenever any electric light and power 
company does not supply reasonable ade- 
quate electric service in any section of the 
territory in which it is authorized to furnish 
service, any three or more persons not re- 
ceiving and unable to receive service, in the 
said territory, at reasonable rates, may 
themselves, form a corporation for the 
transmission, use and sale of electricity in 
such portion of said territory as may be 
designated by the public utilities com- 
mission... ” 


The electric company already in that 
territory must supply electricity to the 
new organization at rates prescribed 
by the public utilities commission. As 
for the matter of incorporation, the 
companies organized under this law 
must comply with the general corpora- 
tion laws of the state. 


“ See page 293. 
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The act adopted by Vermont in 1935, 
which is designed to promote rural 
electrification, creates a Board of Rural 
Electrification’ and provides that com- 
panies organized under it shall be non- 
profit corporations, with the Board to 
have complete jurisdiction over them. 
These non-profit bodies are tax exempt 
for six years after organization, and all 
bonds and other evidences of indebted- 
ness are non-taxable to the holder. The 
capital stock of the cooperatives may 
or may not have par value and the total 
value thereof may be less than $500. 


IIT. Conclusions 


Recent state acts have granted broad 
powers to state rural electrification au- 
thorities and electric cooperatives. The 
extent of these powers creates need in 
most states for statutory provisions to 
clarify the relation of such cooperatives 
and authorities to the jurisdiction of 
state regulatory bodies. 

The rural electrification authorities 
are a new type of public corporation 
with which we have had little or no ex- 
perience. It appears, however, that in 
view of the corporate purpose of the 
authorities, the breadth of their gen- 
eral and specific grants of power, and 
their freedom from regulatory controls, 
the scope of their influence and opera- 
tions will depend largely upon their 
boards of directors. 

The problem of public control of the 
electric cooperative, which occupies a 
peculiar position in that twilight zone 
which separates state commission con- 
trol of private enterprise from public 
ownership, remains unsolved. Per- 
haps further experiments in_ public 
control of cooperatives are needed, for 
existing regulatory machinery may be 
only partially or not at all adaptable 
to the regulation of such organizations. 
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Trustees under Real Estate Indentures 


ARLY in June three important re- 
E, ports were distributed to the finan- 

cial world. The Securities and Ex- 
change Commission released its 261-page 
Report on Protective and Reorganization 
Committees!, and followed this with its 
Report on Trustees under Indentures22. Then 
Representative Sabath of Illinois, Chair- 
man of the Select Committee to Investigate 
Real Estate Bondholders’ Reorganizations, 
issued its Reports Both Representative 
Sabath’s Committee and the SEC held hear- 
ings in New York and Chicago, but the 
Sabath Committee has augmented its report 
by testimony taken in several other large 
cities of the country. The two investigating 
a seem to agree quite closely on the 
abuses which grew up during the wave of 
real estate bond popularity, but the cor- 
rective measures proposed differ quite radi- 
cally in their preliminary stages. While the 
Sabath Committee may later propose meas- 
ures for keeping real estate bonds out of 
default, the bill* introduced in the last 
session of Congress rather “locks the barn 
after the horse is stolen.” The SEC pro- 
posals are much more fundamental in seek- 
ing to prevent future occurrence of many of 
these abuses. 

The Report on Trustees under Indentures 
gives some specific proposals and indicates 
the trend of others which will be released in 
the form of suggested legislation at an early 
date. These recommendations include: 


1. Trust Indentures 
A. Minimum standards should be developed for in- 
dentures under which securities are issued and 
publicly offered. 
B. Adherence to these standards should be required 
for indentures under which new securities are 
issued after reorganization has taken place. 


2. Trustees 
A. Qualifications for trustees should be developed 
in order that the impecunious and irresponsible 
may be eliminated. 


1Report on the Study and Investigation of the 
Work, Activities, Personnel and Functions of Pro- 
tective and Reorganization Committees: Part III, 
Committees for the Holders of Real Estate Bonds 
(Washington: Government Printing Office, June 3, 
1936). 


B. Trustees should be disqualified if they have or 
acquire conflicts of interest incompatible with 
their fiduciary obligations. Underwriter and 
trustee functions should also be completely di- 
vorced. 

. Trustees should be transformed into active 
trustees with the obligation to exercise that de- 
gree of care and diligence which the law attaches 
to such high fiduciary position. The high stand- 
ards and long experience which have existed in 
personal trusts would thus be available in the 
corporate trust field. 

. It is further suggested that the trustee should be 
a bank or trust company organized under state 
or federal laws with resources commensurate 
with the responsibility of the proposed trustee- 
ship. If a commercial bank acts as trustee, how- 
ever, it should not be permitted to hold a man- 
agement, ownership, or creditor position in that 
company or have any other interest inconsistent 
with its fiduciary functions. 

. The trustee should be made responsible for fail- 
ure to record, file, or refile the mortgage in the 
proper recording office, and for failure to use 
reasonable care and diligence in certifying the 
securities. 

. The trustee should be made responsible for exer- 
cise of reasonable care in effecting application of 
the proceeds to their avowed purposes. 

. The trustee should be made responsible for en- 
forcing compliance with negative pledge clauses, 
in controlling substitution and release of security, 
and in taking appropriate steps to protect the 
security holders in case the issuer violates or 
threatens to violate any of these provisions. 

. The trustee should be made responsible for as- 

certaining defaults under the indenture and in 
giving notice to security holders where such 
notice is necessary for their protection. Trustees 
commonly neglect their duty to inform bond- 
holders of failure to meet taxes, interest, principal, 
or sinking fund requirements. 
When default occurs, the trustee should be re- 
sponsible for taking proper action to protect the 
security; to collect principal and interest; and 
to represent the beneficiaries in legal proceedings. 
Exculpatory clauses in indentures incompatible 
with the standards of conduct outlined above 
should be outlawed. 

. Fees for trustees should be reasonable and com- 
mensurate with active guardianship of the inter- 
ests of the beneficiaries. 

L. The trustee should participate in drafting the 
indenture under which he functions. 


2 Protective Committee Study Report on Trustees 
under Indentures (SEC Release No. 735, June 13, 
1936). 

3 Investigation of Real-Estate Bondholders’ Reor- 
ganizations, Supplemental Report, June 18, 1936. 

“H.R. 12064. 
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3. Fiscal or Paying Agent 

A. Such agents should be divorced from the mort- 

gagor and house of issue. 

. Such agents should be placed under control of the 
trustee or in the hands of a wholly independent 
and responsible bank which is under obligation to 
notify the trustee of defaults. 

. Funds should be guarded as carefully as trust 
funds and invested under the same standards. 

. Earnings should not accrue to the fiscal or paying 
agent. 

. His compensation should be fixed according to the 
worth of his services. 

4. Method of Sale 
A. Use of the mails or any means of transportation 
or communication in interstate commerce should 
be denied for the sale of securities unless the in- 
dentures under which they are issued and the 
ps a thereunder meet the prescribed stand- 
ards. 

Examination of these suggestions reveals 
a system of checks and balances which 
promises to be useful in keeping real estate 
bonds from default. The activities of houses 
of issue are limited to the underwriting of 
the loan and the sale of securities. There 
must be no interlocking among paying 
agents, mortgagors, and houses of issue. 
Trustees are divorced from all other inter- 
ests and are charged with rigid duties in 
checking the functions of other agencies. 

Representative Sabath’s work rounds out 
the program of the SEC by providing for 
orderly conservation of properties after de- 
fault. The Sabath bill was reported favor- 
ably by the House Judiciary Committee on 
June 3, 1936, but it did not receive the ap- 
proval of either the House or the Senate. 
It will probably be re-introduced at the 
next session of Congress. This bill places 
responsibility for reorganization of prop- 
erties under jurisdiction of Section 74 or 
77B of the Bankruptcy Act in the hands of 
the Comptroller of the Currency who shall 
appoint Conservators for this purpose. All 
extension proposals, reorganization plans, 
and amendments must be approved by the 
Conservator or, if he disapproves, he must 
be given an opportunity to be heard on his 
objections. 

The Conservator may approve or disap- 
prove the provisions and limitations of 


5See Johnson, Ernest A., “The Record of Long- 
Term Real Estate Securities,” 12 Journal of Land & 
Public Utility Economics 44-8, 195-7, 306-9 (February, 
May, and August, 1936). 

®Head, J. G., “The Liability of the Appraiser,” 
1 Journal of the American Institute of Real Estate 
Appraisers 143-152 (January, 1933); Hamilton, A. C., 
“Legal Responsibility of the Real Estate Appraiser,” 
2 Ibid. 257-9 (April, 1934). 
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(1) the deposit agreement; (2) protective 
committees and their personnel; (3) solicita- 
tion of proxies, assents, deposits, consents. 
The Conservator may examine any pro- 
ceedings where a reorganization plan has 
been confirmed since January 1, 1935, and 
report his findings and recommendations to 
court. He is also to pass on all fees and com- 
missions. The bill applies generally to pro- 
ceedings which involve liabilities of over 
$50,000 evidenced by at least 10 credit in- 
struments owned by at least 10 persons. 
Section 2 of the bill provides for loans for 
reorganizations and extensions by the RFC 
if approved by the Conservator. ‘The 
establishment of a Conservator is solely as 
an aid to the court . He will act inde- 
pendently and impartially and will furnish 
to the court all of the facts—and the true 
facts—which heretofore the courts have 
been unable to obtain.”’ This set-up is recom- 
mended because the Comptroller of the Cur- 
rency has administered the reorganization of 
insolvent banks efficiently and at a mini- 
mum of cost. “Similar results can be had 
under a Conservator,” writes Mr. Sabath. 

The two reports issued by the SEC fur- 
nish an excellent basis for much needed cor- 
rective measures in the issuing of real estate 
bond securities.’ Representative Sabath’s 
bill supplements nicely these proposals by 
suggesting a federal agency charged with the 
honest and economical rehabilitation of de- 
faulted properties, which will act in safe- 
guarding and protecting the rights and in- 
terests of the security holders. 

These proposals, however, take care of 
but a’part of the problem. Back of the en- 
tire picture lies something much more 
fundamental. Before indentures are made 
and bond issues marketed, someone must 
have envisaged the need of a building. Was 
this decision a “hunch” or a “shot in the 
dark,” or was there an actual need for the 
project? Need is determined by careful 
studies of supply and demand. Equally im- 
portant in placing sound securities upon the 
market is the necessity for some control of 
the appraisal of the property, possibly by 
making appraisers criminally liable for their 
opinions of value. Some system of control 
in the first stage of the development would 
thus eliminate badly conceived and poorly 
planned projects at the outset. 

Carrie Maupbe Jones 


Librarian, National 
Association of Real Estate Boards. 
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Constitutional Problems Confronting the Resettlement 


N 1935 Congress passed the Emergency 
Relief Appropriation Act, appropriat- 
ing $4,800,000,000 “in order to provide 

relief, work relief and to increase employ- 
ment by providing for useful projects.”! 
Section 1 of the Act provides that certain 
portions of the sum appropriated shall be 
devoted to “rural rehabilitation” and “‘hous- 
ing.”” Section 5 authorizes the President to 
establish and prescribe agencies to acquire 
by purchase or by eminent domain any 
real property and to improve, develop, sell, 
or lease the same. Section 6 authorizes the 
President to prescribe such rules and regula- 
tions as may be necessary to carry out the 
Act. 

By Executive Order the President estab- 
lished the Resettlement Administration and 
appointed Rexford G. Tugwell as Admin- 
istrator. The President authorized the Ad- 
ministrator to acquire, develop, sell, or 
lease any real property.? The functions of 
the Resettlement Administration are “to 
administer approved projects involving . . . 
resettlement of destitute or low income 
families from rural and urban areas, includ- 
ing the establishment, maintenance, and 
operation :. . . of communities in rural and 
suburban areas.” 

Pursuant to the authority committed to 
him the Administrator planned the estab- 
lishment of a “model community” in the 
Township of Franklin, New Jersey, and 
commenced the purchase of options on real 
estate within that Township. Thereupon 


1 Public Resolution, No. 11, 74th Congress. 

2 Executive Order No. 7027. 

3 Executive Order No. 7200. 

4 Other plaintiffs were the Board of Education of the 
Township (which the court declared was without 
capacity to maintain the suit), and certain taxpayers of 
the Township. 

5 This discussion will be confined to the constitutional 
issues decided by the court. Other questions passed 
upon by the court were whether the suit was one against 
the United States; whether the plaintiffs were in a 
position to present a justiciable issue; whether the suit 
could be brought outside of New Jersey. 

6 For a discussion of this problem see Comment, 30 
Illinois Law Review 494, 495-500 (1935). 

7 Buttfield v. Stranahan, 192 U. S. 470 (1904), in- 
volving a statute empowering the Secretary of the 
Treasury to “establish uniform standards of purity, 
quality, and fitness for consumption of all kinds of teas 
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the Township and others‘ brought suit in 
the Supreme Court of the District of Co- 
lumbia against the Administrator and other 
government officials, seeking to restrain 
them from acquiring the land in question. 
A motion to dismiss was sustained and 
plaintiffs appealed to the Court of Appeals 
of the District. That court reversed the 
decision of the trial court and held the Act 
invalid on the grounds that: (1) it delegated 
legislative power to the President, and (2) 
it violated the Tenth Amendment to the 
Constitution (Township of Franklin et al. 
v. Tugwell et al., — F. (2d) — (1936).)® 

Fs eo of Legislative Powers.® It is 
elementary that Congress cannot abdicate 
its legislative powers in favor of an executive 
or administrative agent. However, it is 
equally clear that Congress must and may 
delegate powers involving a broad use of 
discretion. Indeed, standards sustained in 
several cases have been extremely indefinite,’ 
and not until Panama Refining Co. v. Ryan'* 
was any Act of Congress invalidated on the 
ground that it delegated legislative power. 

Since the cases do not establish a clear 
line between a delegation which is lawful 
and one which is not, it is difficult to proph- 
esy the reaction of the Supreme Court to 
any particular delegation. The main con- 
cerns of the Court seem to be embodied in 
the following two questions: (1) Could Con- 
gress practicably have legislated further on 
the subject;® (2) Has Congress laid down an 
intelligible standard to guide the action of 


into the United States,” held not too indefinite; Union 
Bridge Co. v. United States, 204 U. S. 364 (1906) con- 
cerned the power of the Secretary of War to ascertain 
whether bridges constituted an “unreasonable obstruc- 
tion” to the free navigation of navigable waters; 
United States v. Grimaud, 220 U. S. 506 (1910) involved 
the power of the Secretary of Agriculture to “make 
such rules and regulations . . . as will insure the ob- 
jects of the [forest preserves], namely to regulate their 
occupancy and use and to preserve forests thereon from 
destruction;” Federal Radio Commission v. Nelson 
Bros. Co., 289 U. S. 266 (1933) concerned the require- 
ment that the Radio Commission act as “the public 
convenience and necessity requires” in order to pre- 
serve “equality of broadcasting service, both of trans- 
mission and reception.” 

8 293 U. S. 388 (1935). 

® Bustfield ov. Stranahan, supra, n. 7; United States v. 
Grimaud, supra, n. 7. 
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the recipient of the power delegated, to the 
end that he will not be exercising a discre- 
tion which is wholly unfettered ?!° 

The first question would seem to be, in 
part at least, a question of fact. Thus some 
force is lent to the argument of the two 
partially dissenting justices who urged that 
the validity of the instant delegation should 
not have been considered by the reviewing 
court until opportunity had been given the 
trial court to hear all pertinent facts.” 
While the answer to the second question 
may be to some extent dependent upon the 
answer to the first, it is clear that the Presi- 
dent’s power to acquire land under the Act 
is not without limit. Purchases must be 
designed to provide relief and “increase em- 
ployment by providing for useful projects.” 
Also, the money appropriated may be 
_ spent only for certain enumerated purposes 
—among which are “housing” and “rural 
rehabilitation.” Thus the agencies set up 
by the President cannot acquire and dis- 
pose of land at will. On the other hand, 
there are many ways to “increase employ- 
ment”; the word “useful” is susceptible of 
many interpretations; the words “housing” 
and “rural rehabilitation” permit of a broad 
The instant standard 


play of discretion. 
may consequently be called vague, perhaps 
nearly if not equally as vague as that in the 
Panama case, but little more so, it would 
seem, than some which have been upheld." 

Violation of the Tenth Amendment. Since 
an unlawful delegation of legislative author- 


10 All the cases on delegation of legislative powers 
have raised this question. It is submitted that the 
Court, in determining the adequacy of a standard, 
might legitimately concern itself with a third problem 
—namely, the scope of the effect of the legislation. To 
be more specific, it seems clear that a standard, which 
might afford an adequate guide for an administrative 
officer in administering a law which affected a small 
community might not be adequate if the law affected 
the whole country. For instance, one might well be 
able to say what a “useful project” would be within a 
restricted locality; but is it so easy to tell what is a 
“useful project” with reference to the whole country? 

1 Tt will be recalled that the trial court heard none of 
the facts since it sustained a motion to dismiss before 
the case went to trial. 

In the Panama case the President was empowered 
to prohibit interstate transportation of oil withdrawn 
from storage in excess of the amount permitted to be 
withdrawn from storage by any state law. This stand- 
ard was considered by the Supreme Court in con- 
nection with the declaration of policy under Section 1 
of the N. I. R. A. 
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ity could probably be remedied by further 
legislation, an even more serious barrier to 
Resettlement activities is presented if, as 
the majority holds, the Act (as it is being 
executed) is violative of the Tenth Amend- 
ment." Relying on United States v. Butler, 
the majority concludes that the Act invades 
the reserved rights of the states. In the 
Butler case, it will be recalled, the Supreme 
Court invalidated the Agricultural Adjust- 
ment Act!® on the ground that it was an 
attempt to coerce farmers to submit to fed- 
eral regulation of matters the regulation of 
which was reserved to the states. But the 
Court accepted the view that the general 
welfare clause!” confers upon Congress a 
substantive power to spend for the general 
welfare not dependent upon the other powers 
subsequently enumerated in Section 8 of 
Article I. Thus, when Congress exercises 
this power, it exercises a specifically dele- 
gated power, and not one reserved to the 
states under the Tenth Amendment. It 
follows then that Congress will not be in- 
vading rights reserved to the states by a 
mere expenditure of money if such expendi- 
ture is for the general welfare. Nor can it be 
said that the Butler case holds that reserved 
rights will be invaded merely because Con- 
gress attaches conditions as to the use of the 
money it is spending. Indeed, “if the power 
to spend is to have any meaning, the ‘neces- 
sary and proper’ clause of Article I, Section 
8, must permit of the imposition of condi- 


Is there a distinction tacitly recognized by the Court 
between a statute such as that in the Panama case and 
the one in the instant case; i. e., is it possible that a 
more definite standard will be required where the law is 
of a regulatory nature such as the N. I. R. A? 

13 See the cases cited in footnote 7 supra. 

4“The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the people.” 

1% 297 U. S. 1 (1936). For a lucid discussion of this 
case, see Note, 30 Jilinois Law Review 938 (1936). 
See also Note, 36 Columbia Law Review 667 (1936); 
J. A. C. Grant, “Commerce, Production, and the 
Fiscal Powers of Congress,” 45 Yale Law Fournal 751, 
991 (1936). 

The discussion of the Butler case which follows in the 
text is not to be found in the opinion of the Court, 
which is undoubtedly somewhat confusing; rather it 
is an attempt on the part of the writer to discover 
what is actually sestled by the Butler opinion and in 
that light to examine the reasoning of the court in the 
instant case. 

48 Stat. 31 (1933); 7 U. S. C. A., §§601-19 (1934). 

17U, S. Const., Art. I, §8. 
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tions relative to the use of the money by the 
recipients in order to insure its expenditure 
for the general welfare.”!* Otherwise re- 
cipients of Congressional grants might de- 
vote the money they receive to purposes 
wholly unrelated to the- general welfare. 
If this be sound, in order that the Tenth 
Amendment be violated within the meaning 
of the Butler case, there must be a showing 
that Congress has gone beyond a mere at- 
tempt to regulate the use of the money it 
spends—there must be a showing that Con- 
gress has attempted to regulate activities 
unconnected with the use of the money 
spent.’ Thus the conclusion of the court in 
he instant case—that there is a violation of 
the Tenth Amendment—must rest upon the 
existence of one of two situations: (1) the 
activities of the defendants (assuming they 
have acted within the ocuge of the power 
conferred upon them by the Act) are not 
conducive to the general welfare, or (2) Con- 
gress has attempted to regulate activities 
unconnected with the use of the money 
spent—a situation which could hardly be 
said to exist unless it were made clear that 
people had been coerced by some means or 


18 Note, 30 Iilinois Law Review 938, 941-2 (1936). 

19 Tt is difficult to conceive of a situation where the 
imposition of restrictions as to the use of the money 
would not be “necessary and proper.” “ . . the 


power to spend for the general welfare would be in- 
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other to conform to the plans of the Re- 
settlers. 

Whether either of the above situations 
exists seems to be dependent upon facts 
which could not have been before the court, 
since the trial court, by sustaining the mo. 
tion to dismiss, precluded itself from hearing 
any evidence. Thus once more appears the 
logic of the view of the minority that more 
facts should have been found before constitu- 
tional questions could properly be passed 
upon. Indeed, in the a of pertinent 
facts, it is difficult to see how the majority 
could decide, as it did, that the expendi- 
tures contemplated by the defendants were 
not for the general welfare. 

In conclusion it may be said that the de- 
cision of the majority may be supportable 
on the delegation question alone. This. is 
hardly the case so far as the question of 
violation of the Tenth Amendment is con- 
cerned. The Court would have done well to 
heed the compelling reasoning of the 
minority. 

Daniet M. ScuuyLer 
Member, Legal Publications Board, 
Northwestern University Law School. 


capable of practical application if Congress were un- 
able to make grants on condition and could do no more 
than make outright gifts with the suggestion that the 
money be used for the intended purpose.” (See Note, 
30 Illinois Law Review 938, 941 (1936). 


The Record of Long-Term Real Estate Securities: By Types 
of Property 


REVIOUS studies! examined the record 

of real estate securities amounting to a 

million dollars or over by years of issue 
and by the principal cities in which the se- 
curities were floated. It is also important 
to determine how investors fared according 
to the type of property which they relied 
upon for interest and principal payments. 
Such a study is here undertaken. The 
monthly lists of real estate flotations in the 
Commercial and Financial Chronicle were 
used as a basis for the study which includes 
issues offered during the pericd 1919-1935 
inclusive. In order to give a current picture 
of the situation, market values are com- 
puted for April, 1936 instead of for April, 
1935 as in the previous studies. 


112 Journal of Land & Public Utility Economics 
44-48 (February, 1936); bid., 195-97 (May, 1936). 


The issues were divided into ten property 
groups (Table I). The first three—office 
buildings, hotels, and apartments—are self- 
explanatory. The mercantile issues include 
department stores, chain stores, and other 
store properties. The theater issues are con- 
fined to those in which the theater is prac- 
tically the entire source of earnings, although 
such buildings commonly include a_ few 
stores, offices, and sometimes even apart- 
ments, to make the best use of the building. 
The office-theater buildings, on the other 
hand, are primarily office buildings, con- 
taining considerably more stories than 
would be necessary for the theater. In such 
cases, however, theater rentals are an im- 
portant factor in the total earnings of the 
property. Club properties are principally 
athletic clubs. Issues covering property 
which is used in several of the foregoing ways 
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and cannot therefore be classified under any 
one of the types are grouped under com- 
bination properties. Generally these issues 
cover several buildings which are grouped 
by the borrowing company for the purpose 
of floating the loan. For example, an issue 
may cover an office building, apartment 
house, and theater. The combinations which 
occur are not repeated with sufficient fre- 
quency to justify setting them up in separate 
classes. Diversified residential-income prop- 
erties include land and buildings serving as 
security for issues of mortgage and finance 
companies. The typical procedure is for the 
mortgage company to advance funds to 
individual borrowers against mortgages on 
residential or less pretentious business prop- 
erties. These mortgages turned over to a 


-trustee are used as collateral for securities 


issued by the mortgage company. Real 
estate developments consist of properties 
held by real estate companies for develop- 
ment purposes. Most of the issues are based 
upon subdivisions designed to be sold for 
residential purposes, the land or contracts 
of sale serving as security for the issues. In 
a few cases the issues in this class are based 
on land being improved with homes by the 
realty company or on partly improved land 
undergoing further improvement. The 
classification here followed is based on the 
predominant use of the property. Thus 
office buildings, hotels, and apartments 
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frequently have stores on the ground floor. 
Although such auxiliary uses of the prop- 
erty have an influence upon earnings, the 
success or failure of the venture depends 
upon the predominant use to which the 
property is put. 

The study does not include issues based 
upon post offices, hospitals, garages, 
churches, schools, and colleges because the 
number of such issues in the denominations 
studied is not large enough to test those 
securities. Issues of warehouses and cold 
storage plants, newspapers, manufacturing 
concerns of various types are also excluded 
for the reason that these issues are more 
properly classified as industrials. Railway 
and harbor terminals are likewise excluded. 
It was also necessary to eliminate a number 
of issues, particularly those of diversified 
residential-income properties, because the 
amounts outstanding or recent bids were 
not available in the published reports. The 
issues examined total $2,263.7 million, about 
78% of the issues amounting to a million 
dollars or more and 55% of all real estate 
issues for the period. 

Summary of the results of the study con- 
tained in Table I shows that 28% of the 
issues have been retired by call or payment 
at maturity, about 8% are outstanding and 
have fully met all the contract stipulations, 
and 64% are outstanding and have failed in 
some degree to meet the terms of issue. 


Estate Issues AMOUNTING To ONE MIL- 


LION DoLiars oR OVER OFFERED, 1919-1935, BY PrincipAL Types oF PRopERTY 
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Securities Retired Securities Outstanding 
Total Not Meeting 
Type of Property Issues Called Matured Meeting Contract Contract 
Percent Percent Percent Percent 
Amount | Amount] Total |Amount| Total | Amount] Total | Amount] Total 
Office Buildings......... $751.0] $138.5] 18.4%] $66.1] 8.8%] $91.5] 12.2%] $454.9] 60.6% 
MOU ro, 5 52 paras 's4 0 Sara's 411.7 53-8] 13.1 30.3] 7.3 4.0] 1.0 323.6] 78.6 
Apartments............. 339.¢ $7.4] 16.9 30.0] 8.9 6.5] 1.9 245.1] 72.3 
ercantile.............. 224.3 52.8] 23.5 31.6] 14.1 36.4] 16.2 103.5] 46.2 
oS eee ee 96.6 14.0] 14.5 15.5] 16.0 22.9] 23.7 44.2] 45.8 
Office-Theater........... 78.7 16.3] 20.7 5.4] 6.9 4.9, 6.2 §2.1| 66.2 
GRBs cvcica.c:d seis, ho MORO Soke Copiekuwe es GD AGES feeicecacloee ce <5 32.7} 80.5 
Combination Properties. . GEM cccivaw diese us ve 20.0] 22.0 5.6} 6.1 65.5] 71.9 
Diversified Residential- 
Income............... 158.9 29.5 18.6 35.5] 22.3 2.1) 3.3 91.8 | 57.8 
Real Estate Development. 71.8 10.6] 14.8 18.6} 25.9 3.0] 4.2 39.6] $5.1 
OCA eg ick sho i etre wtere $2,263.7/$ 372.9] 16.5 |$ 260.9] 11.5 |$ 176.9] 7.8 1$1.453.0] 64.2 
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Mercantile and office-theater issues have 
the highest proportion of securities called, 
while office buildings, diversified residential- 
income properties, and apartments also have 
percentages slightly above the average. 
The calls in office and office-theater issues 
were concentrated in the years before 1931. 
This was generally true of the mercantile 
group, although a few important issues were 
retired during the past year. A number of 
diversified residential-income issues floated 
in the West were called for payment recently. 
None of the club and conbineaion property 
securities were called. 

In bonds retired by serial payments, pur- 
chases for sinking funds, and payment at 
final maturity date, real estate develop- 
ments, diversified residential-income and 
combination properties have the highest 
percentages. Payments on the individual 
mortgages and sales contracts were evidently 
made with sufficient rapidity on some issues 
to retire a considerable portion of the 
original issue. The high percentages of 
maturities in club and combination pro 
erties are apparently attributable to he 
absence of calls. On the other hand, office 
buildings and office-theater buildings are 
below average in securities matured. Hotels 
and apartments with a large percentage of 
failures also have a small proportion of issues 
thus retired. 

Less than 1% of the issues which are now 
outstanding have fully met the originally 
scheduled payments. Additional failures 


Tasce II. 
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since last year have reduced the proportion 
of issues which have a clear record. Theater 
and mercantile issues have made the best 
showing in meeting stipulated payments 
and have the lowest percentage of securities 
involved in failures. Diversified residential- 
income properties have made a poor record 
in meeting contract requirements, but be- 
cause of a relatively high percentage of calls 
and maturities, have been better than aver- 
age in avoiding readjustments. To a lesser 
degree, this is also true of real estate de- 
velopments, but the record here is nearer 
the average. Office buildings are somewhat 
better, while office-theater buildings are 
somewhat poorer, than the average in meet- 
ing payments and avoiding failures. Hotels 
and apartments have a generally poor record 
on outstanding issues, but clubs have the 
worst, as all outstanding issues were in- 
volved in failures or readjustments. 

The amounts which investors could real- 
ize in April, 1936 on these outstanding se- 
curities are given in Table II.?_ The securi- 
ties which are not involved in failures have 
been quite well tested by now, and market 
values are decidedly better than those which 


2 The April 5 and the May 5, 1936 issues of the Real 
Estate Bond Service were the principal sources of in- 
formation on bids. The May 1 issue of the National 
Corporation Bond Summary was also used. The high 
bid was taken where there was a range of bids. Where 
the original securities have been converted and quota- 
tions on them are no longer available, bids on the new 
issues were used. 


Marker VaLuE or OutstanpING REAL Estate SECURITIES DURING APRIL, 


1936, ComPARED To Face VALUE 
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prevailed last year. The transfer of some Taste II. Torat Recoveraste Vatue (Catts, 


issues which previously ap eared in this Maturep, Pius Market VALUE oF OUTSTANDING 
Securities) oF REAL Estate Securities 


group to the one involved in failures has also Cisinicnion: on; Minas Mates Chaten 
een a factor in the improvement because 
the prospective default of such issues de- 
pressed prices last year. Holders of mer- 
cantile and combination property securities Total Total ome 
could realize aver goc on the dollar and, Typecf Property| Pace | Recewen | ablece 
except for apartment issues, all owners of Value | able Value| Face Value 
securities in this group would be able to get — 
over 80c on the dollar. Purchasers of the few oe ena - #75 ; - > ie 58.37 
. . e 4ll. , 41. 
apartment issues which have no reported heaven 7.6 157.4 a 
failures could realize only about 65c on the Mercantile 224.3 165.3 3.7 
dollar. : Th 96.6 70.0 72.5 
Where defaults in interest and serial pay- ne. ve i 43.7 55-5 
ments, omission to make purchases for sink- «™?S:---. = 3-3 
‘ A : er Combination Prop- 
ing funds, or readjustments in the original “erties gt.t 41.3 45-3 
agreements under which the securities were Diversified Resi- 
issued are involved, purchasers fared much | dential-Income..| 158.9 93-4 58.8 
h : iderabl es Real Estate De- 
worse. Here there is considerable variation 6 
: velopment 71.8 44.1 1.4 
among groups. Owners of mercantile and 
theater securities could realize about 45c on _‘Total 2,263.7 |1,238.5 54.7 
the dollar or nearly three times as much as 


club securities would bring. Purchasers hold- , 
ing over half a billion dollars of apartment could recover about 73c on the dollar, which 


and hotel securities could realize only a 18 materially better than the recoveries for 
little over 26c on the dollar. Market values other investors. Holders of real estate de- 
on combination type properties were even velopment and diversified residential-in- 
lower. For all the securities involved in Come securities fared as well as purchasers 
failures, holders could recover 31.3c on the of office-building issues. Those who ac- 
dollar. Thus despite the very general re- quired hotel, apartment, or combination 
covery which has taken place in real estate Property securities realized distinctly less 
securities during the past year, purchasers than the average. But purchasers of club 
could recover only a small portion of their ssues took the heaviest losses and could 
original investments. realize only 32.3c on the dollar. For the 
A summary of the analysis presented in §roups as a whole, investors could recover 
this paper is given in Table III, which com- 54-7¢ on the dollar. 
pares the total recoverable value (calls, Ernest A. JOHNSON 
matured, plus market value of outstanding Professor of Economics and 
securities) with the total face value. In- Business Administration, 
vestors in mercantile and theater properties Lake Forest College. 


(Amounts in Millions of Dollars) 


























Further Comments on Tax-Exempt Federal Properties 


N the November issue of the Fournal of states under Section 5213 to tax shares 
the writer reviewed at some length the of bank stock owned by the RFC. Of the 
growth of federal ownership of prop- three state court opinions cited, two ruled 

erties and enterprises and the general trend that such stock was tax-exempt. The third 
toward removal of such properties from the decision by the Maryland Court of Appeals 
scope of state and local taxing authority.!_ was that such stock could be taxed. The 
In the nine months since that article was RFC appealed this decision to the United 
published further developments have sup- States Supreme Court which held? the 
ported the conclusions reached at that time. Maryland tax on bank stock collectible 
The question was raised as to the power through the bank, which is authorized to 


_'“Federal Ownership and State Finances with Par- Public Utility Economics 325-341 (November, 1935). 
ticular Reference to Railways,” 11 Fournal of Land & 256 Sup. Ct. Rep. 417, February 3, 1936. 
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assess the tax against dividends paid the 
owners of the stock, to be constitutional. 
The decision was on the grounds that a 
state or municipality may tax instrumental- 
ities of the Federal Government if the 
United States consents to such a tax. The 
RFC was held to be such an instrumentality 
within the meaning of McCulloch v. Mary- 
land Since the statute relating to state 
taxation of national banks‘ provided that 
“all” shares of national banks are subject 
to taxation in the states and municipalities 
in which such banks are located, the shares 
held by the RFC were held to be taxable 
even though it is a federal agency. 
Immediately a bill’ was introduced in the 
House of Representatives by the Committee 
on Banking and Currency and rushed to 
passage. This bill specifically provided 


exemption from state taxation for shares of 


preferred stock, capital notes, and deben- 
tures of state banks and trust companies, 
now or hereafter owned by the RFC. Divi- 
dends or interest from such securities were 
also exempted. 

The debates on this bill disclosed a differ- 
ence of opinion in Congress as to the wisdom 
and merit of the tax-exemption proposal. 
Proponents argued that Congress did not in 
the first instance intend to allow states to 
tax the RFC, most states, by their failure 
to press taxation of RFC stock, having 
evidenced cognizance of this intent; that 
allowing states and localities to tax would in 
effect penalize the Federal Government for 
relief activities because these units of govern- 
ment profited from the rescue of their bank- 
ing facilities and because the taxes would 
more than consume the 34% margin be- 
tween the 234% paid by the RFC on money 
borrowed by it from the Federal Treasury 
and the 34%% return realized on preferred 
stock owned; and that exemption would 
establish parity between the states, since 
some states tax while others do not. 

Opponents of tax-exemption objected to 
depriving localities of this tax source as well 
as to the extension of exemptions by Con- 
gress as government goes more and more 
into business, thus making it increasingly 
difficult for state and local governments to 
raise necessary revenue and forcing them to 


317 U. S. (4 Wheat.) 316 (1819). 

4Section 5213. 

5S. 3978. 

® See Bulletin No. 72, “Municipal Service Charges on 
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come to Washington for more “handouts.” 
Alarm was expressed concerning tax-exempt 
ownership of homes taken over by HOLC 
and farms taken over by land banks. 

In spite of opposition the bill was rushed 
to passage to permit the RFC to escape the 
impending levy and collection of taxes on its 
stock by the State of Maryland, as per- 
mitted by the decision of the Supreme 
Court. 

Another governmental agency, PWA, has 
been concerned with the promotion and 
prosecution of construction of low-cost 
housing projects. Replying to a_ request 
by Public Works Administrator Ickes for 
permission to pay the City of Atlanta 
$9,600 yearly in lieu of taxes, such payment 
to be for municipal services to the Tech- 
wood Housing project, Comptroller General 
McCarl ruled that such fees might not be 
paid. His ruling went on the grounds: 
(1) that the municipalities receive great 
benefits at practically no expense and should 
be glad to service the housing projects 
without charge; (2) that there is a possi- 
bility that the projects may in a few years 
be turned over to private control at which 
time the localities can be in a position not 
only to recoup revenues lost through in- 
ability to tax but also to make a profit at 
the expense of the relief program; and (3) 
that the provision in the Housing Act, that 
all monies received from any sale, or lease, 
or repayment of a loan must be used to re- 
tire government obligations issued to finance 
the operations, left no authority to divert 
rental receipts to the payment of local taxes 
or fees®, 

Subsequently, in January, 1936 Comp- 
troller General McCarl ruled that the rents 
on housing projects must be high enough to 
return the entire capital cost of the proj- 
ects with interest equal at least. to the rate 
which the United States must pay on its 
bonded indebtedness.? The effect of this 
ruling by the Comptroller General was to pre- 
vent subsidizing renters of low-cost housing 
through cheap rentals, a scheme intended to 
expedite slum clearance. Since this ruling 


would still permit low rentals to persons of 


limited incomes but not to low-income 


PWA Housing Projects,” issued by National Associa- 
tion of Housing Officials, October 25, 1935. 

7See Bulletin No. 78, “McCarl Ruling on Federal 
Housing Subsidy,” issued by National Association of 
Housing Officials, February 1, 1936. 
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groups for the betterment of whose living 
conditions the slum-clearance projects were 
proposed, the real purpose of the program 
seemed to be threatened. 

As further evidence of the general trend 
respecting the federal policy limiting state 
and local powers to tax federally owned 
enterprises, mention should be made of 
identical bills? introduced in the House of 
Representatives by Messrs. Healey and 
Russell, respectively. These bills provided 
for payments in lieu of taxes to be made to 
states and their political subdivisions on the 
basis of agreements covering the cost of 
public or municipal services to be supplied 
for the benefit of the housing projects or the 
persons residing in or occupying the premises 
but taking into consideration the benefits 
to be derived by the state or political sub- 
division from such project. 

The amount of such payments in any 
year in lieu of taxes would not be permitted 
to exceed the larger of either 5% of the gross 
rentals for the project for such years or the 
amount of real-property taxes levied upon 
the site of the project for the last tax year 
prior to acquisition of the site by the United 
States. The limit is to be fixed by the greater 
of the two amounts. It should be noted that 
this method of computing the fee or charge 
or tax, as one may choose to term it, strongly 
resembles that permitted by the act creating 
the Tennessee Valley Authority. 

In its final form in the so-called George- 
Healey-Russell bill as enacted into law’® 
there was no limitation expressed on the 
amount of payments that could be made in 
lieu of taxes. It is stipulated that these 


§Ten projects were affected by this ruling: Techwood 
and University in Atlanta; Riverside Heights and 
William B. Patterson Courts in Montgomery, Ala- 
bama; Cedar-Central in Cleveland; Community Hous- 
ing in Indianapolis; the addition to the Jane Addams 
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payments must be met out of the property 
rentals and are to be determined as to 
amount according to the general ‘principle 
of taking the cost of the service rendered 
by the local unit of government less an 
allowance to compensate for the value of 
the benefits derived fromthe establishment 
of the project by the state or local juris- 
diction where it is located. The result 
promises to be a closer approximation of 
tax-exemption than of tax liability. 

The score thus far being even—one for 
tax-exemption and one for taxation or its 
equivalent with limitations—there remains 
to be mentioned a very recent opinion of 
the Comptroller General raising the score 
to two in favor of tax exemption. In this 
decision" the Comptroller General held that 
a state may not exact a fee from the Electric 
Home and Farm Authority to qualify it‘as a 
foreign corporation permitted to do business 
in the state. An attempt to exact such a 
fee is held not to be authorized in the fed- 
eral law and to be state interference with the 
transaction of business by a federal instru- 
mentality, the funds for which are advanced 
by the United States and carried in the 
Federal Treasury. McCulloch v. Maryland 
is cited as authority for this holding that the 
EHFA is a federal instrumentality which 
the states may not consider as a separate 
entity for taxing purposes, “The power to 
tax being the power to destroy.” 

GeorcE M. Keirtu. 
Supervisor of Pensions, 
State Pension Department 
of Wisconsin. 


project in Chicago; Brewster project in Detroit; and 
the projects in Evansville, Indiana and Schenectady, 
New York. 

9H.R. 10551 and 10554, introduced January 23, 1936. 

10 Public No. 837, 74th Congress. 

11 No. 71363, dated March 17, 1936. 











Land Resources Department 


GEORGE S. WEHRWEIN, Editor 








Wind Erosion Legislation in Texas and Kansas 


vious article in this issue to the 

“drastic protections” of the Texas 
Wind Erosion Act.! This law, passed May 
21, 1935, permits the creation of Wind 
Erosion Conservation Districts co-extensive 
with the boundaries of the county but with 
its own powers separate from county govern- 
ment, although administered by the county 
commissioners and other county officers in 
ex officio capacity.2 Fifty tax-paying voters 
may by petition call for an election. If the 
majority of “the legally qualified property 
tax paying voters” of the county vote in 
favor of creating and incorporating such a 
district, it shall be set up. Such Wind 
Erosion Conservation Districts are declared 
to be “agencies of the State of Texas charged 
with the responsibility of conserving the 
natural resources in the soil.” To this end 
they have been granted power and authority 
to: 


gee has been made in a pre- 


“(a).To prevent or aid in the prevention of damage 
to lands and the public roads and highways due to 
the unnecessary movement of sand, dust and soil 
originating from lands within or without such District. 

“(b) To construct improvements and maintain any 
and all facilities to arrest or prevent the erosion of 
soils or lands within such District by reason of winds. 

“(c) To have the right to enter upon any land in the 
District for the purpose of treating same to prevent 
the spread of soil erosion and damage to other lands 
in such District.” 


Not only has the governing body of the 
district the right to enter upon amy land 
but the owner must pay for the cost of 
preventing unnecessary erosion or reclaim- 
ing lands which have been depreciated by 
winds. The assessment of such charges 
can be made only after due notification of 
the intention to do erosion control work, 
and after a public hearing at which all own- 
ers involved are “commanded”’ to appear. 
However, the assessment against any per- 
son or property shall not be in excess of the 
benefits received. After being legally de- 
termined, this assessment constitutes a 


1 See Wehrwein, George S. and Baker, J. A., “‘Relo- 
cation of Non-Conforming Land Users of the Zoned 


valid and binding first lien against the 
property subject to suit, foreclosure and 
sale in the same manner as other liens on 
real estate. The assessment may be divided 
into three equal annual installments bearing 
interest at 5%. 

Although the districts have no power to 
levy ad valorem taxes or create any obliga- 
tion out of funds raised by taxation, they 
have other sources of income besides the 
assessments against property owners. Wind 
erosion has made many highways useless in 
some of the western counties. Therefore 
erosion has public as well as private aspects. 
Consequently, the law permits the transfer 
of money obtained from automobile regis- 
trations up to 20% and all road and bridge 
special taxes from the county to the district 
at the discretion of the Commissioner’s 
Court. In six counties where erosion had 
become a public calamity all the state ad 
valorem taxes raised in 1935 and 1936 in 
these counties were ordered to be diverted 
to the districts set up before October 1, 
1935. In three other counties 50% of the 
state taxes was to be so diverted. However, 
ad valorem taxes raised for support of 
schools or for payment of Confederate pen- 
sions could not be diverted to the districts. 

Other sources of income may be grants, 
gifts, advances, or donations from the Fed- 
eral Government or other agencies. The 
law permits the districts to receive such 
funds as well as to borrow money to carry 
out their work, with interest limited to 5%. 
Cooperation with the Agricultural College, 
experiment stations, the Soil Erosion Service, 
and other agencies is specified in the Act. 

In this connection it is interesting to com- 
pare the Texas statute with a soil drifting 
act passed in Kansas as early as 1913. At 
that time the law applied only to counties 
with less than 10,000 population (15,000 
according to an amendment passed in 1933), 
but by an act approved February 8, 1935 
this restriction is removed. The board of 
county commissioners of any Kansas county 


Counties in Wisconsin,” supra, p. 248. 


2 Laws 1935, c. 337- 
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is authorized to devise methods of stopping 
soil drifting and may call to their assistance 
the state college experts. The board has 
“ ° . . 
power to “order the lands subject to drifting 
to be cultivated, plowed, ditched, furrowed, 
sowed or planted or handled or cared for in 
any other manner” to control wind erosion. 
If the owner fails to comply with these 
orders the board may employ persons to 
carry out their “reasonable” orders, to 
enter upon the land for such purposes, and 
to assess reasonable costs against the lands 
affected which shall be collected like other 


3 Rev. Stats. 1923, art. 26, c. 19, § 2611; Tbid., 1933; 
Laws 1935, c. 138. 


real estate taxes.’ 

It is reported, however, that the Kansas 
law has never been enforced. Perhaps the 
Texas law will be more workable since it 
follows the irrigation or drainage district 
principle. It provides means and machin- 
ery for financing erosion control instead of 
relying upon “‘compulsions” to be enforced 
by an elected board of commissioners. It is 


extremely difficult to enforce a law of this 
kind, especially when the entire burden 
falls upon the land owner. 

Georce S. WEHRWEIN 
Professor of Agricultural Economics, 
University of Wisconsin 


Rural Zoning in New York 


N NEW YORK the entire area of the 
State may be subjected to zoning regula- 
tions under the authority of the city, 

village, or the town. All area outside cor- 
porate limits of cities is included in the 
towns. The town is legally a municipal 
corporation with broad powers of local self- 
government. The state enabling act author- 
izing towns to adopt zoning ordinances is 
almost identical with similar acts granting 
zoning authority to cities and to incorporated 
villages. 

The zoning and planning powers of towns 
are contained in Article 16 of the Town Law. 
While the zoning powers were drafted with 
urban and suburban conditions chiefly in 
mind, they are sufficiently broad to meet 
some of the needs of rural zoning. Towns 
are authorized to regulate and restrict “the 
location and use of buildings, structures and 
land for trade, industry, residence or other 
purposes.” “Other purposes” presumably 
might include agriculture, forestry, recrea- 
tion, etc. In stating the purposes to be 
served by zoning regulations chief emphasis 
is clearly placed on urban conditions such as 
the provision of adequate light and air and 
the prevention of overcrowding of the land. 
It is, however, stated that such regulations 
shall be designed to facilitate the adequate 
provision of transportation, schools, and 
other public requirements. This might be 
taken as justification for regulations to pre- 
vent a too scattered agricultural settlement. 
It is further provided that the regulations 
shall be designed to encourage the most 
appropriate use of the land throughout the 
town. This too might be assumed to con- 


template broad rural zoning. 

It is not believed that any strictly rural 
town outside the sphere of influence of the 
large cities has adopted zoning regulations. 
Certain suburban towns, however, having 
large rural areas have adopted zoning or- 
dinances. In such towns the primary use 
of the zoning regulation in the rural area 
has been to protect roadside development 
and to prevent small-lot developments in 
areas more appropriate for large estates. 

While counties in New York State may 
establish planning boards, they are not 
authorized to adopt zoning ordinances. It 
is believed that counties should be given 
broad zoning powers. Such powers need not 
conflict with the powers granted to the 
towns. In large measure the initiative in 
strictly rural zoning will have to be taken 
by the counties and in some measure by the 
State. As a practical matter, the rural town 
will not be sufficiently interested in the 
broad problems of submarginal land use, 
erosion control, timber production, roadside 
protection, and recreation to expect that it 
will take a leading role in regulation. 

It is to be noted, however, that the major 
problems in rural zoning in New York are 
quite different from those of the cut-over 
areas of Wisconsin, for example. While 
surveys have shown that there are some 
6,000,000 acres of idle and submarginal 
farm land in New York, most of the farms 
in these submarginal areas are still occupied. 
Zoning regulations in Wisconsin are not 
retroactive and it would probably not be 
racticable to make them retroactive in 
New York. This would mean that the farms 
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now occupied could continue to be occupied 
indaGnitely.. The restrictions against farm 
settlement would, therefore, not apply to 
farms now occupied; and probably as a 
matter of practical politics, restrictions 
would not be applied to unoccupied farms 
that have buildings suitable for occupancy. 
It seems logical, nevertheless, that where 
farms have been abandoned and the build- 
ings are unfit for occupancy, future settle- 


ment should be prohibited. On the other 
hand, under the State’s reforestation pro- 
gram for the purchase of submarginal lands, 
it seems probable that most of these aban- 
doned farms will eventually be taken over by 
the State. 

RosBert WuitTTeEN. 


Director of State Planning, 
New York. 


Notes on Maryland Zoning Laws 


ONING in Maryland began with a 
/ , grant of authority by the Legislature 
to certain cities to regulate the use 
and height of buildings. As early as 1904 
authority was conferred upon the City of 
Baltimore to limit the height of buildings 
within certain designated areas, followed by 
the conferring of zoning authority upon 
certain cities in Maryland by special acts 
of the Legislature. For instance, in 1924 
the cities of Cumberland and Takoma Park 
were permitted to establish zoning com- 
missions and boards of adjustments for the 
purpose of securing a more orderly develop- 
ment and better utilization of city property. 
In 1927 the State Legislature passed a 
general zoning enabling act empowering 
cities of 10,000 or more inhabitants to zone.! 
This act is substantially the same as the 
standard zoning enabling act. In the same 
year the Maryland Legislature established 
the Maryland-Washington Metropolitan 
District under control of the Maryland- 
National Capital Park and Planning Com- 
mission. Authority is granted by the Act 
for the adoption of a master plan, for zon- 
ing, subdivision control, park development, 
building set-backs, and supervision of street 
improvement. A special tax levy of three 
cents on each 100 dollars of assessed valua- 
tion of property is levied for administration 
purposes, including enforcement. At the 
__ time the Maryland-Washington 
etropolitan District comprises a large 
part of Prince George’s and Montgomery 
Counties, a suburban region including 22 
incorporated places interspersed with homes, 
farms, and undeveloped lands. 
Zoning is a part of the regional planning 
a of the Maryland-Washington 
etropolitan District. Both Prince George’s 
and Montgomery Counties have passed 


Laws 1927, c. 705. 


zoning ordinances, with the assistance of 
the Park and Planning Commission, the 
purpose being “to limit, regulate, and 
restrict the location of buildings and other 
structures and of premises to be used for 
trade, industry, and residence.” The dis- 
trict is divided into three types of residence 
zones, commercial and industrial zone areas. 
Commercial signboards have been restricted 
to industrial zones, except signs in commer- 
cial zones advertising the general business 
conducted on the premises. No provision 
in the law regulates or restricts agricultural 
activities. In brief, zoning is used to aid in 
carrying out the planning program by regu- 
lating community growth along proper lines 
with special concern to health, comfort, 
safety, and general welfare of the people 
residing in the area. It is a restriction upon 
private property rights in the interest of 
community development. However, much 
of the planning work lies outside the field 
of zoning in that it deals with streets, parks, 
and other open spaces owned by the public. 
In 1933 the Maryland Legislature passed 
the Planning Enabling Act? which confers 
zoning authority upon any municipality. 
A municipality is defined by the act to 
include or relate to counties, towns, villages, 
or other incorporated political subdivisions. 
The part of the Act conferring zoning author- 
ity upon municipalities is practically iden- 
tical with the standard zoning act except 
that the words “counties, cities and other 
incorporated areas” are substituted for 
“cities and incorporated villages.” Title I 
of the Act deals with planning and Title I 
with zoning. By the Act, planning com- 
missions are granted authority 
“to make and adopt a master plan... . for develop- 


ment of said territory including among other things, 
the general location, character and extent of streets, 


* Laws 1933, ¢. 599. 
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viaducts, subways, bridges, waterways, playgrounds, 
squares, public buildings, parks, aviation fields, and 
other ways, grounds and open spaces, the general 
location and extent of public utilities and terminals, 
whether publicly or privately owned or operated, for 
water, light, sanitation, transportation, communica- 
tion, power, and other purposes; also the removal, 
relocation, widening, narrowing, vacating, abandon- 
ment, change of use or extension of any of the fore- 
going ways, grounds, open spaces, building property, 
utilities or terminals as well as a zoning plan for the 
control of height, area, bulk, location and use of build- 
ings and premises.” 


The Act is primarily a county planning 
act to which is added zoning power over 
type and use of buildings in order to con- 
serve more effectively and carry out munic- 
ipal planning. 
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Of the 23 counties in Maryland, 11 are 
specifically excepted by Section 35 of the 
Act, and of these all but one, Prince George’s 
County, are rural in character. And the 
major part of Prince George’s County is 
already within the Maryland-Washington 
Metropolitan District. Although under the 
law 12 counties are granted authority to 
zone, apparently nothing in the act confers 
power upon counties to zone agricultural 
lands. Zoning is limited to that part of 
planning which has to do with regulations 
relative to residential, commercial, and 
industrial districts. 

V. WEBSTER JOHNSON 
Agricultural Economist, 
Resettlement Administration. 


The Tennessee State Planning Commission 


NACTED February 19, 1935, Senate 
K Bill No. 123, Chapter 43 of the 

Tennessee Public Acts of 1935 pro- 
vides for the “creation and establishment of 
a state planning commission.” “In response 
to suggestions from the National Planning 
Board and the Tennessee Valley Authority, 
Governor Hill McAlister appointed a tem- 
porary state planning board on April 11, 
1934."! This temporary board obtained 
enactment of the bill in the 1935 session 
of the Legislature which created the Ten- 
nessee State Planning Commission.” 

The statute is not merely a planning 
enabling act; it creates and establishes a 
planning commission and specifies manda- 
tory duties and activities. It consists of 
nine members—namely, the Governor of 
the State and eight citizens of the State 
appointed by the Governor. The citizens 
ge may hold no full time salaried 
public office or public employment. All 
members serve without compensation, but 
are allotted necessary traveling and other 
expenses while engaged in work of or for 
the commission. Of the eight appointive 
members, two are residents of each of the 
three grand geographical divisions of the 
state and two are from the state at large. 


“It shall be the function and duty of the state 
planning commission to make and adopt a general 
state plan for the physical development of the state. 
Such plan . . . shall show the commission’s recom- 


_ | National Resources Board, State Planning (Wash- 
ington: Government Printing Office, June,. 1935), 
p. 87. 


mendations for the development of the state and may 
include amongst other things, the general location, 
character and extent of public .. works ..; also a land 
utilization program, including the general classification 
and allocation of the land within the state amongst 
agricultural, forestry, recreational, soil conservation, 
water conservation and supply, mineral conservation 
and supply, sanitary and drainage facilities, industrial, 
urbanization and other uses and purposes, and the taxes 
and maps of zoning measures proposed for the carrying . 
out of any such program.” 


Purposes. With the usual object of better 
public health, safety, morals, order, conven- 
lence, prosperity, and welfare, the plan 
made by the commission has the more 
specific purpose of “guiding and accomplish- 
ing a coordinated, adjusted, efficient and 
economic development,” including such 
things as the “distribution of population 
and of the uses of land within the state.” 
The act itself contains recognition of the 
need for rural as well as urban zoning. The 
plan made by the commission shall provide 
a procedure to “reduce the wastes which 
result from either excessive congestion or 
excessive scattering of population.” The 
statute makes essentially rural land uses 
(such as forestry, agriculture, and recrea- 
tion) as well as urban land uses (such as 
trade, industry and residential areas) the 
subject matter for the planning procedures 
of both state and regional planning com- 
missions. 

Powers and Functions of State Commission. 
The method and procedure of arriving at 


* Ibid., p. 87. 
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the ultimate state plan are not mandatory; 
“the commission may adopt the state plan 
as a whole or, as the work of making the 
plan progresses, may from time to time 
adopt a part or parts thereof.”” The com- 
mission may from time to time amend, 
extend, or add to the plan, or carry any 
part of the plan into greater detail. 

The commission is given the power to 
create public interest in and understanding 
of the plan in such ways as it thinks proper. 
Instructions are given, although not com- 
pulsory, suggesting cooperation and coor- 
dination with the Tennessee Valley Author- 
ity and the neighboring states. Cooperation 
and coordination with municipal, county, 
and other local officials are mandatory, and 
the planning commission must transmit any 
information possessed by it when requested 
by any appropriate local official. 

In addition, administrative departments 
of the state government shall keep the state 
planning commission informed of all proj- 
ects, improvements, and plans under con- 
templation and preparation. 

Planning Regions. The state planning 
commission is given the power to create 
planning regions and to define their bound- 
aries. They may create and establish a 
regional planning commission in any of the 
regions thus created. Members of the 
regional planning commissions are ap- 
pointed by the state planning commission; 
their number must be not less than § nor 
more than 15, a majority of whom must be 
citizens with no full-time salaried public 
office or employment. The remaining 
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members may be local officials. The regional 
planning commissions shall have duties 
and activities of regional scope analogous to 
those of the state planning commission in 
state activities. Regional planning com- 
missions will act at all times under super- 
vision of the state commission. 

Promoting Planning Acceptance. In order 
to encourage application of the state and 
regional plans to the activities of the various 
state and local departments, no such de- 
partment may appropriate money for de- 
velopment or construction of any kind 
unless such plans have been referred to the 
state planning commission for their judg- 
ment, opinion, and recommendation to the 
appropriate official. If such an opinion is 
not forthcoming within 3o days, the re- 
quirement is waived. However, the reports, 
plans, and recommendations of both state 
and regional commissions are only advisory 
and none may be mandatory. 

Rural Zoning. Although not in itself a 
zoning enabling act, this statute provides as 
one of the duties of the various commissions 
the making of plans for development of 
their territories, drafting land utilization pro- 
grams, and the recommendation of zoning 
measures and procedure to carry the land 
utilization program into effect. This plan- 
ning act is the logical first step and seems to 
point toward a comprehensive rural and 
urban zoning program for Tennessee. 

J. A. Baker 
Assistant, Department of 
Agricultural Economics, 
University of Wisconsin. 
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The Rural Electrification Act of 1936 


HE enactment of the Rural Electri- 

fication Act of 1936 (Public Res. No. 

605, 74th Congress) marks the begin- 
ning of the second phase in the development 
of the federal program of rural electrifica- 
tion. The first phase began on May 11, 
1935 with the establishment of the Rural 
Electrification Administration by Executive 
Order No. 7037 under the provisions of the 
Emergency Relief Appropriation Act of 
1935. Mr. Morris L. Cooke, the Adminis- 
trator under the emergency agency, will 
continue as Administrator under the new 
law. 

The emergency agency has done a success- 
ful job of pioneering. The American farmers 
as a class have for the first time begun to 
think, talk, and plan for the economies and 
comforts of electric light and power. The 
country as a whole has become conscious of 
the potentialities of the rural electrification 
program. Loans totalling about $15,000,000 
were approved from emergency relief funds 
for 109 projects, designed to reach over 
50,000 farms. Several of these projects have 
been completed and the remainder are 
either in the course of construction or in 
stages immediately prior thereto. The new 
Act went into effect July 1, 1936 and under 
it 19 projects totalling about $4,500,000 
have been approved. Hundreds of applica- 
tions, analyzed by the old agency, are under 
consideration for loans from the new funds. 

Rural electrification in America is not an 
emergency problem. It requires long-range 
planning and creative thinking on the part 
of public and private agencies. The scope of 
the problem is indicated by the fact that 
nearly 6,000,000 of the 6,800,000 farms in 
the United States are without central-sta- 
tion service. The problem is not only that 
of accelerating as rapidly as possible the 
construction of rural lines. Equally impor- 
tant is the necessity for a long-range plan 
that will include the lean along with the 
better territory. There has already been one 
skimming of the cream. One more skim- 
ming, and the great bulk of American farm- 
ers might be placed indefinitely beyond the 
possibility of securing electric service on a 
self-liquidating basis. 

In the Act of 1936 Congress recognized 


the need for a 10-year program, making 
available the advantages of government 
financing in a field that private capital has 
been unable or unwilling to enter. The Act 
requires that all loans shall be self-liquidat- 
ing within a period not to exceed 25 years 
and shall be reasonably secured. Despite 
these limitations restricting the territory 
that can be served, it is expected that com- 
plete coverage of large areas can be attained. 
In addition to the favorable terms of the 
government loans, other factors make pos- 
sible a wide coverage of territory by certain 
types of borrowers. In the first place there is 
the absence of any necessity for earning a 
profit on the part of cooperatives and public 
bodies. In the second place there is the in- 
centive to liberal use of current on the part 
of consumers who are also owners of the line 
and who are responsible for success of the 
enterprise. The history of many electric 
cooperatives has shown, further, large eco- 
omies in operation resulting from low over- 
heads and contributions of labor. Private 
utility companies, properly seeking a profit, 
may find that the government program of 
attractive financing terms for line construc- 
tion, assistance to the farmer in wiring and 
appliance loans, and education of the farmer 
in large utilization of current, will make 
possible a great liberalization of prevailing 
extension rules and a comprehensive cover- 
age of territory. 

The Act of 1936 authorizes the merger of 
the temporary agency in the new agency, 
which is also designated the “Rural Elec- 
trification Administration.” The functions 
and powers of the new agency are described 
briefly in the following statement. 

Loans are authorized for construction and 
operation of generating plants, electric trans- 
mission and distribution lines, or systems for 
furnishing electric energy to persons in 
rural areas who are not receiving central- 
station service. Persons, corporations, states, 
territories, and subdivisions and agencies 
thereof, municipalities, peoples’ utility dis- 
tricts, and cooperative, non-profit, or lim- 
ited-dividend associations are authorized to 
borrow from the Administrator with prefer- 
ence given to borrowers other than persons 
and corporations for profit. Such loans must 
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be self-liquidating within 25 years, and must 
have security which, in the judgment of the 
Administrator, is reasonably adequate. The 
rate of interest will be the same as the aver- 
age rate paid by the Government on its 
long-term obligations issued during the last 
preceding fiscal year. 

The Administrator is also authorized to 
make loans for wiring consumers’ premises 
and for installation m electrical and plumb- 
ing appliances. Such loans may be made to 
borrowers of funds for line construction, or 
to any person, firm, or corporation supply- 
ing or installing the wiring or appliances. 
Direct loans to consumers are not authorized. 
It is expected that government loans of this 
type will be in amounts sufficiently large to 
make possible the advantages and econ- 
omies of large-scale group installation. The 
terms of such loans and the security there- 
for shall be such as shall reasonably assure 


repayment thereof. The interest rate is the . 


same as that for line-construction loans. 

The total amount of funds authorized for 
loans for the 10-year period is $410,000,000. 
During the fiscal year ending June 30, 1937 
the RFC is authorized and directed to make 
loans to the Administrator upon approval by 
the President, not exceeding $50,000,000. 
Thereafter, Congress is authorized to ap- 
propriate $40,000,000 annually. 

Fifty per cent of the annual sums made 
available for loans by the Act shall be al- 
lotted yearly to the states in the proportion 
which their unelectrified farms bear to the 
total of such unelectrified farms in the United 
States. The other 50% shall be available for 
loans in the states and territories without 
allotment, but not more than 10% thereof 
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may be employed in any one state or in all 
the territories. Whenever any state fails 
to use its annual allotment, the amount not 
used becomes available for loans in subse- 
quent years without allotment, but subject 
to the same 10% limitation. 

The Act contains appropriate adminis- 
trative and pincr provisions. The 
term “rural area” is defined as any area of 
the United States not included within the 
boundaries of any city, village, or borough 
having a population in excess of 1,500 in- 
habitants. For the meaning of the term 
“farm” the Act adopts the definition con- 
tained in the publications of the Census 
Bureau. 

In addition to the power to make loans, the 
Administration is expressly authorized to 
make studies, investigations, and reports 
concerning the condition and progress of 
rural electrification and to publish and dis- 
seminate information with respect thereto. 

The new Act makes few changes in the 
gebeies established by the temporary agency. 

he long-term program, however, will make 
possible the development of these policies 
under an integrated plan, taking into ac- 
count the differing conditions in the several 
states. An adequate satisfaction of the 
rapidly growing demand for electric service 
on the part of the rural population will re- 
quire the effective cooperation of public and 
private agencies. An opportunity for high 
statesmanship is afforded, benefiting the 
farmer, the Bi tin community, and the 
country as a whole. 

; Vincent D. NicHotson 
General Counsel, 
Rural Electrification Administration. 


The Nebraska Depreciation Case 


victory for state regulation was won 

in the Nebraska depreciation case in 
the United States Supreme Court.! It is a 
momentary victory because the Court ex- 
pressly refrained from deciding whether or 
not federal jurisdiction of depreciation rates 
is paramount and exclusive when the Federal 
Communications Commission finally pre- 
scribes such rates. But the decision is im- 


Fv the moment, at least, an important 


1 Northwestern Bell Telephone Co. v. Nebraska State 
Railway Commission, Supreme Court of the United 
States, No. 350, decided March 2, 1936. 

2See Lindheimer v. Illinois Bell Telephone Co., 292 
U. S. 151 (1934) for another link. 


portant as another link? in the chain by 
which various state commissions have been 
trying to shackle the depreciation practices 
of the Bell System. 

The significance of the issue has already 
been discussed in these pages.* Only a 
brief summary will suffice here. For two 
decades Bell System companies have been 
using the straight-line depreciation theory. 
This has resulted in relatively large charges 
to operating expenses for depreciation and 
in increasing depreciation reserves, especially 


3J. A. Krug, “Utility Depreciation under Scrutiny,” 
11 Fournal of Land & Public Utility Economics 319-322 
(August, 1935). 
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during the depression when property growth 
and replacements were retarded. In some 
cases these reserves now amount to from 
25 to 30% of the property. Yet in rate 
cases the companies have claimed property 
values involving only about 10% observed 
depreciation, based on engineering estimates. 
Because of these inconsistent estimates of 
annual depreciation expense and accrued 
depreciation, the companies stood to gain 
a return on approximately 15 to 20% of 
their property paid for, usually, out of sub- 
scribers’ revenues reserved for depreciation 
and reinvested in the property. 

In the Nebraska case the Commission 
found that annual depreciation expense 
amounting to 3.5% of the depreciable prop- 
erty was reasonable. The Company claimed 
4.48%. The Commission was sustained in 
the Nebraska Supreme Court and the Com- 
pany appealed. 

Three arguments were relied upon by the 
Company. (1) Due process was violated 
because the Commission allegedly did not 
give notice and hearing on 1934 depreciation 
rates. (2) Federal legislation and action 
by federal commissions have pre-empted 
this field of regulation to the exclusion of 
state agencies. (3) The Commission’s order 
was not supported by evidence and deprived 
the Company of the right to keep accurate 
books of account. 

Mr. Justice Stone, speaking for the Court, 
made short shrift of these arguments. The 
Commission’s procedure was satisfactory. 
Full notice and opportunity for hearing 


‘ Smith v. Illinois Bell Telephone Co., 282 U. S. 133 
(1930). 
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were given. The Commission specifically 
referred to the determination of depreciation 
rates for 1934. The third argument, noted 
above, was not specifically discussed. 

The second point, involving state juris- 
diction, was the heart of the decision. After 
reviewing the federal legislation and actions 
by the Interstate Commerce Commission 
and Federal Communications Commission, 
the prerogative of the state to regulate 
depreciation rates, at least until a federal 
agency prescribes such rates, “‘cannot be 
gainsaid.” In this the Court followed the 
Smith case. But the Company went farther 
and claimed that the LC. classification of 
accounts, as amended to be effective Janu- 
ary I, 1933, required the Company to use 
its own depreciation rates. The Court rather 
emphatically denied this, saying that an 
accounting requirement did not constitute 
the prescribing of depreciation rates under 
the lodarel act. 

Hence, as the law now stands, in the words 
of the Court: “Pending action by the Com- 
munications Commission establishing depre- 
ciation rates for telephone companies, state 
control over such rates remains unimpaired.” 
But the Court added: “We are not called 
upon now to consider the effect upon state 

wer of such rates when adopted ... .” 

as this a warning of the descent of the 
guillotine upon state jurisdiction over de- 
preciation rates on intrastate property, when 
the Federal Commission chooses to act? 
E. W. Morexouse 


Director, Division of Rates and 
Research, Public Service Com- 
mission of Wisconsin 


New Unified Air Express System 


NTIL two months ago one of the 
chief impediments to growth of air 
express traffic was the lack of unifi- 

cation of the business into a single system. 
Hitherto there had been two separate sys- 
tems: General Air Express and the Air 
Express Division of the Railway Express 
Agency, with about equal mileage. Com- 
petition was bitter and there was little coor- 
dination between the two systems. A 
shipment from an originating point on one 
system, consigned to a destination on the 
other, required two waybills and two sepa- 
rate charges. 

After months of negotiation the air lines 
comprising the two systems came to an agree- 


ment with the Railway Express Agency. 
Effective January 31, 1936, all lines which 
were associated with the General Air Ex- 
ea except TWA, joined the Railway 

xpress Agency system. As a result, prac- 
tically all air-line stops are directly connected 
with this one system. Inasmuch as 23,000 
railway stations are connected with the air- 
line stations by the same Agency, nearly 
any off-line destination in the United States 
can be reached easily by the air shipper. The 
air shipment is consigned to the air-line 
point nearest the destination city and from 
there the shipment is carried by rail. Only 
one waybill and one charge are required 
for the entire trip. The System also 
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embraces the Pan American Airways which 
operates between American and foreign 
ports. 

The relation between the air lines and 
the Railway Express Agency is contractual. 
The air lines’ part in the transaction is 
merely the transportation of the shipment 
from airport to airport. Pick-up, delivery, 
and transfer service is performed by the 
Agency. The Agency also collects the 
charges, provides insurance, keeps the ac- 
counts, and advertises and solicits the traffic. 
Revenue from each shipment is appor- 
tioned among the air lines participating in 
that haul in proportion to the mileage used 
over the respective lines. However, no 
carrier is to receive less than 15% of the 
revenue from a shipment in which it par- 
ticipates. 

In consideration of the service which the 
Express Agency performs it receives as 
remuneration: (1) all out-of-pocket expenses 
such as salaries of personnel engaged in the 
air express division, insurance, reasonable 
operation expenses, loss and damage, adver- 
tising, etc., plus (2) 124% of what remains 
of the total revenue after deduction of out- 
of-pocket expenses. The air line receives 
87144% of what remains of the total revenue 
after deduction of out-of-pocket expenses. 

For the present, rates will remain the 
same as previously. Provision has been 
made to allow for a classified service based 
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upon time consumed, i. e., expedited express 
service and slower freight service. Provi- 
sional control over rates is given to the air 
line. However, the Express Company is 
not required to charge rates less than twice 
existing rail express rates without its con- 
sent, unless required by law to do so. 

Disputed points arising between the air 
line and the Express Company are settled 
by arbitration ~ committee of one mem- 
ber from the air company, and one from the 
Express Company. If they cannot agree, 
the two appoint a third arbiter. If they 
cannot agree on a third arbiter, either party 
may ask the chairman of the Interstate 
Commerce Commission to select a_ third 
member. 

Provision is made for a Traffic Committee 
composed of one member from each air line. 
Voting power in the Committee is in pro- 
portion to number of pound-miles of ex- 
press hauled and line mileage of the indi- 
vidual lines. While this Committee in gen- 
eral governs the policy of the system, yet 
on certain matters they must consult and 
cooperate with the Agency. 

While it is rather early to appraise the 
results of the new tie-up, most lines report 
an enormous increase in air express, some 
of which is undoubtedly attributable to the 
new and better coordinated service. 

Wayne L. McMIL_en 
American Airlines, Inc. 


Public Utility Financing in the Second Quarter of 1936 


LTHOUGH the volume of public 
A utility financing fell decidedly in May 
and June, particularly in May, from 
the level reached in April, the total of 
$617,019,128 for the second quarter was 
45% greater than in the first quarter of 
this year and almost 2% times greater than 
in the corresponding quarter of 1935. 
Thirty-seven issues comprised the quar- 
ter’s total of utility financing. Of these, 
32 were long-term debt issues (including 
4 with serial maturities), one was a short- 
term debt issue, and four were stocks. 
Two of the long-term debt issues were sold 
privately. The 37 issues ranged in size 
from $96,000! to $65,000,000 with a weighted 
average of $16,676,000 per issue, a result 
very close to the average for the first quar- 


1 Consists of 4,000 no-par preferred shares offered 
at $24 per share. The next smallest issue was $550,000. 
2 See “Public Utility Financing in 1935,” 12 Journal 


ter and for the year 1935.2, However, the 
median for the second quarter was $11,- 
000,000 against only $3,600,000 for the first 
quarter and $10,000,000 for the year 1935. 

Long-Term Debt Financing. The 32 long- 
term debt issues totaled $592,296,000 and 
thus represented 96% of the total of all 
types. Of this amount, four issues with 
serial maturities accounted for $54,250,000 
and two issues sold privately accounted for 
$28,000,000. The 26 remaining long-term 
debt issues are summarized in detail in 
Table I. 

The average coupon rate of 3.82% shown 
in Table I is slightly higher than the cor- 
responding figure of 3.70% found for the 
first quarter of 1936, whereas the average 
offering price of 100.69% is 0.40% lower. 


of Land & Public Utility Economics 91-94 (February, 
1936) and “Public Utility Financing in the First 
Quarter of 1936,” 13 Ibid. 208-210 (May, 1936). 
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“xpress §} The. average underwriting commission of the first quarter of this year and the current 
Provi- 2.26% is practically identical with that of average cost of 4.00% is 0.18% higher. 

the air | the preceding period, but average incidental The long-term debt financing ‘during the 
any is § expenses of 0.91% show a marked increase second quarter of this year was of a more 
1 twice over the previous average of 0.58%. Con- general character than during the preced- 
sequently, average net proceeds to the com- ing period. Electric and/or gas, natural 
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i Weighted Averages____- a RR ia Sea 100.69] 3.78 | 2.26 | 98.43 | 0.91 | 97.52] 4.00 
r the Totals § 
erage 


* Expressed in percent of principal amount as shown in Column (C). 
ower. + Computed on a bond yield basis using net proceeds per column (K). 
t Pro-rata share of total expenses on two or more issues offered by the same prospectus. Proration made on basis of principa | 


yruary amounts. : 
Finer tome, which represent summation of actual amounts for individual issues, are as follows: Principal Amount, $510,046,000’ 
Offering Price, $513,557,970; Underwriters’ Commissions, $11,584,980; Proceeds to Company, $502,022,990; Estimated Incidenta! 
5). Expenses, $4,610,101; Net Proceeds, $497,412,889. 
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Summary oF Issues witH Serta. Maturities, SECOND QuaRTER, 1936 








Principal 


Company and Issue 
Amount 


Coupon 
Rate 


Maturi 
Date” 


Month Price Yield 


of Sale 





Brooklyn-Manhattan Tr. % 
orp. 
Rapid Tr. Coll. Trust 3 and 3% |$45, 000,000 


2% to4 5,000,000 


Wisconsin Power & Light Co. 
Serial Debentures 4 


California Water Serv. Co. 
Serial Notes 1\% to4\% 


3,700, 000 


550,000 
$54,250,000 











5-1-37 /51 


6-15-37 /46 


6-1-37 /46 


5-1-37 /46 


% % 


April 98 to 10414 0.75 to3.93 | 2.19 to4. 


April 100 2.25 to 4.00 | 3.34 to4. 


June 97.99 to 104.19 | 1.25 to 4.25 | 4.06 to 4.53 


1.25 to 4.25 | 3.08 to 4.55 

















companies contributed to the total for this 
quarter, whereas in the earlier period elec- 
tric and/or gas companies were predomi- 
nant. 

It is also noticeable that for the second 
quarter companies of smaller size and of a 
somewhat less well entrenched credit posi- 
tion than the nation’s top ranking utility 
corporations were in the majority. Never- 
theless, the present recovery era’s record 
of 3.40% as the lowest cost rate was bettered 
by 4 issues during the second quarter; a new 
low of 3.13% was set by the Potomac 
Electric Power Company issue. 

Other features of public utility financing 
which became more pronounced during the 
period under review are: (1) the flotation 
of two issues, such as a mortgage and a 
debenture or a mortgage and a serial issue, 
under the same prospectus;’ (2) increased 
use .of serial issues, thereby providing for 
reduction in funded debt over the next 10 
to 15 years; (3) a decline in the relative 
importance of private sales; and (4) an 
increasing number of operations whereby 
all or practically all the funded debt of a 
company is refinanced. 

Other Financing. The one short-term 
debt issue consisted of $600,000 Otter Tail 
Power Company 5-year 3% Secured Notes 

ffered at 100. The Company received 97% 


3 Saguenay Power Company, Ltd. sold 4 issues 
under one prospectus but 2 were offered in Canadian 
funds and were therefore not included in the compila- 
tions for the second quarter. 


from the underwriters and net proceeds 
after estimated expenses were 96.11%, on 
which the cost is 3.86%. The two long- 
term debt issues sold privately were $3,000,- 
cco Long Island Lighting Company First 
and Refunding Mortgage, Series D, 4% 
Bonds of 1961 sold at 104 to yield 3.75% 
and $25,000,000 Public Service Electric 
& Gas Company First and Refunding 
Mortgage 314% Bonds of 1966. 

The issues with serial maturities are 
summarized in Table II. Considerable 
variation of practice with respect to the 
serial issues may be noted. In some cases 
the coupon rate was varied according to 
maturity and the offering price held con- 
stant for all series; in another case the 
coupon rate was the same throughout, but 
the offering price was changed according to 
maturity; and in another instance both the 
coupon rate and offering price were varied. 
On three of the four serial issues under- 
writers’ commissions were a flat rate for 
the entire issue, but on one issue the amount 
was different on almost every maturity, 
with zero and minus commissions given on 
the later maturities, although the average 
rate for the entire issue was positive, of 
course. The weighted averages of offering 
prices, underwriters’ commissions, etc., on 
the four serial issues are given in Table III. 

Capital stock issues, all of which were 
preferred series, represented only a small 
portion of the total utility financing during 
the second quarter (Table IV). The bulk 


Taste III. Appirionat Data on SERIAL IssuEs 








Offering 
Price 


Incidental 
Expenses 


Gross 
Proceeds 


Underwriters’ 
Commissions 








WOM 2 oo oa eee ig iveigad es 
California 





101 .420% 
100.000 
101.150 
100.000 


97 .795% 
99.000 
00.000 
98.500 


0.583% 
0.678 
0.480 
0.960 


1.625% 
1.000 
1.150 
1.500 




















erage 
ye, O 
fering 
c., on 
e Ill. 
were 
small 
luring 
. bulk 


Net 
oceed: 


9. 262° 
822 
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Taste IV. Summary oF Capita Srock Issues, SEconD QUARTER, 1936 








Company and Issue Dividend 
Rate 


Amount 
Involved 


Price 
Month | (Dollars Yield Cost 


of Sale 





Central Ill. Light Co. 
436% Pid., $100 Par 
Dayton Power and Light Co. 
16% Pfd., $100 Par 444 


Associated Telephone Co., Ltd. 
Pfd., $1.25 Series, No Par 


South Shore Utilities Associates 
Conv. $1.50 Pfd., No Par 





44% |$11,369,328*| April 
10,250, 000T 


2,657, 800t 25 5.00 


share) 
% 
$102 4.4 


10214 4.39 


96, 000§ 








$24,373, 1289 

















* 111,464 shares at offering price of $102; Underwriters’ commissions were $2.90 per share and oe $0.3938 
+ 100,000 shares at offering price of $10214; Underwriters’ commissions were $2.50 r share. 
price of $25; Underwriters’ commissions were $1.25 per share and expenses $0.207 per share. 


$106,312 no-par shares at the offerii 


r share. 


r share and expense $0.59 


§ 4,000 shares at the offering price of $24; other details not available; this issue was not registered with the Securities and Ex- 


oe eee. 


{ This total is $250,000 greater than total stock financing reported by the Commercial & Financial Chronicle since their compila- 


tion included the Dayton issue at its par value. 


of the proceeds from these stock issues was 
used to retire other preferred stocks with 
6% and 7% dividend rates; only the small- 
est of the four issues was devoted entirely 
to new capital purposes. The low yields 
of less than 434% on the two largest issues 
clearly indicate present money market con- 
ditions and the favorable terms upon which 
strong operating companies can obtain funds. 


Index Number of Volume 
The index numbers‘ of volume of public 


‘For a description of the index and back figures 
through 1919 see “The Volume of Public Utility 
Financing, 1919-1935,” 11 Journal of Land & Public 
Utility Economics 352-356 (November, 1935) and rcf- 
erences cited in footnote 2, supra. 


utility financing for the second quarter of 
1936 are as follows: 








Total New 
Capital Capital 


Refunding 


Period* Capital 





975 -64 
366.42 
549.22 
630.43 


192.44 11.05 
70.79 2.32 
113.01 11.99 
125.41 8.45 














* The bases for these index numbers are as. follows: monthly 
average, 1926, equals too for the monthly series; quarterly 
average, 1926, equals 100 for the quarterly series; and the 
year's total for 1926 equals 100 for the annual series. 


E. D. OstRANDER 


Assistant Supervisor, Rates and Research 
Section, Illinois Commerce Commission. 


The Wisconsin Telephone Case 


HE state-wide investigation of the 

Wisconsin Telephone Company by 

the Public Service Commission of 
Wisconsin, begun on July 29, 1931 and 
ended by a final order issued on March 24, 
1936, has attracted country-wide attention. 
It is not only the most ambitious under- 
taking of the rejuvenated Commission, but 
also a bellwether of depression rate reduc- 
tion cases. It may be considered a thorough 
test of whether a vigorous and progressive 
state commission may effectively regulate 


‘In the Matter of the State-wide Investigation. on the 
Commission’s Own Motion, of the Rates, Rules, Services, 
Practices and Activities of the Wisconsin Telephone 
Company, (2-U-35). Final order, March 24, 1936; 


public utilities, and especially telephone 
companies, within the present framework of 
public utility law. 

Prior to its final order the Commission 
issued three temporary orders pending com- 
pletion of the investigation, but each of 
these was made ineffective by temporary 
restraining court orders. In * & main, the 
substance of these orders is included in the 
final order. The Commission’s first order,? 
however, was a regulatory bombshell, for 


Re Wisconsin Telephone Company, 13 P. U. R. (N. S.) 


224 (1936). 
2 Re Wisconsin Telephone Company, P. U. R. 1932 
D 173 (June 30, 1932). 
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it required a 1234% emergency cut in ex- 
change rates, partially upon the ground 
that economic deflation had diminished the 
value of the service to the consumer as 
evidenced by a decline in his ability to 
pay. Protests from those who saw in the 
Commission’s action a threat to continua- 
tion of orthodox procedures of rate-making* 
were matched by the delight of those who 
saw in it an avenue of escape from the grip 
of the rule of fair return on fair value. 
Reading of the final order, indicates, how- 
ever, that perhaps these fears and hopes 
were not well founded, for in the main, the 
final 8% revenue reduction ordered by the 
Commission relies not upon value of the 
service, but rather upon disallowance of 
operating expenses, property values, and 
returns which were unreasonable and ab- 
normal in view of price levels and operating 
conditions of the period 1931 to 1935. 
Since the scope and detail of the Com- 
mission’s work in the state-wide case hardly 
can be listed here, only its major aspects 
will be mentioned. At the outset the Com- 
mission insists that it is dealing with local 
exchange rates as separate from long- 
distance rates (which remain undisturbed) 
on the ground that a monopolized class of 
business cannot be required to bear the 
losses suffered by the Company upon its 
highly competitive long-distance traffic. This 
view is consistently applied in the alloca- 
tion of operating expenses and property 
values as between the two classes of business. 
Operating Expenses. Of prime importance 
is the work of the Commission in determin- 
ing the reasonableness of operating expenses 
of the Wisconsin Telephone Company; in 
far too many rate cases such details receive 
only passing attention. The maintenance 
and depreciation expenses of the Wisconsin 
Company amounted to almost % of total 
operating expenses, and the Commission 
therefore scrutinized them in great detail 
in order to adjust the actual expenditures 
to reasonable requirements. The record 


3 William A. Prendergast, ““The ‘Economic Emer- 
gency’ as a Factor in Rate Making,” 10 Public Utilities 
Fortnightly 243-253 (September 1, 1932); Henry C. 
Spurr, “‘ ‘Value of the Service’ as a Basis of Rate- 
making,” 10 Public Utilities Forhtnightly 363-373 
(September 29, 1932). 

4 Lindheimer v. Illinois Bell Telephone Company, 
292 U. S. 151 (1934). For a discussion of the Lind- 
heimer case as an overthrow of the United Railways 
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indicated that maintenance and deprecia- 
tion expenses had increased continously 
during the period of the investigation, to a 
level considerably above that of 1925-1926, 
despite the general decline in prices. Re- 
viewing the major causes for increases in 
maintenance charges (too varied and com- 
plex to be summarized here), the Com- 
mission finds several abnormal or transi- 
tory elements which it adjusts in making 
an estimate of maintenance expenses in the 
future. Its final judgment is supported by 
the fact that in the latter years of the 
investigation the Company had begun to 
adjust its actual expenses in the direction 
indicated by the Commission in its prelimi- 
nary orders. 

Depreciation. In determining proper 
annual charges for depreciation the Com- 
mission breaks from the rule established by 
the Supreme Court in United Railways and 
Electric Company v. West (280 U. S. 234 
(1930)), that annual charges for deprecia- 
tion expense should be based on present 
value. It contends that book value is a 
far more simple, practicable, and equitable 
depreciation base than is present value, 
which fluctuates in amount thus multiply- 
ing the difficulties of estimating and measur- 
ing annual depreciation. Thus this case 
again squarely raises the issue of a 
proper base for calculating depreciation 
expense, and perhaps may afford the Su- 
preme Court an opportunity to modify 
completely or even abandon the present- 
value basis, which apparently it began to 
do in the Lindheimer case.‘ 

The actual depreciation rates applied by 
the Commission were those certified to the 
Company after an investigation of its depre- 
ciation experience and accounting practices 
which, although technically a separate pro- 
ceeding, was in effect a part of the state-wide 
investigation.» The Commission there re- 
quired the Company to continue the straight- 
line method of accounting, but made numer- 
ous reductions in the depreciation percent- 
ages to be applied in the future.® 


case see Howard, S.E., “The Rate Base and the Depre- 
ciation Base in Recent Public Utility Cases,” 26 
American Economic Review 258-271 (June, 1936). 

5 In the Matter of the Average Annual Rate of Depre- 
ciation of Wisconsin Telephone Company (2-U-502), 
April 30, 1935 and December 20, 1935. 

®See J. A. Krug, “Utility Depreciation Practices 
under Commission Scrutiny,” 11 Journal of Land & 
Public Utility Economics 319-322 (August, 1935). 
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License Fee Contracts. In its action on 
the reasonableness of operating expenses, 
the Wisconsin Commission has struck 
another blow at the famous license fee con- 
tracts of the American Telephone and Tele- 
graph Company. In the present case, the 
Commission found that the propriety of the 
license contract payments by the Wisconsin 
Telephone Company to the American Tele- 
hone and Telegraph Company had not 
ne proved by a showing of the costs to 
the A. T. and T. of rendering the services, 
as was required by the Supreme Court in 
the Smith case (282 U. S. 133 (1930)). 
Witnesses for the A. T. and T. introduced 
evidence on the costs of rendering license 
contract services, which it considered to 
be 95% of the sum of all expenses of the 
general department (which conducts ll 
business of the A. T. and T. except for the 
long-distance business of the Long Lines 
Department), plus the following: all taxes 
except those of the Long Lines Department, 
the cost incurred in holding funds available 
for subsidiaries, the cost of carrying invest- 
ment in physical property, and the cost of 
temporary financing. Such license contract 
costs were then allocated to licensee com- 
panies, considering Long Lines as a licensee 
company. 

Thus, in effect, virtually only 5% of the 
A. T. and T. expenses (outside its long dis- 
tance operating business) was allocated to 
performance of its functions as a holding 
company, in which capacity it held in 1934 
approximately $1,900,000,000 of common 
stock in associated telephone companies, 
which yielded it $11 §:409,048 in dividends. 
In contrast, on the above basis of allocating 
costs, in 1934 the license contract services 
allocable to associated companies cost 
$22,029,066, for which the parent company 
received only $13,389,797. Hence it seemed 
to the Commission that the apportionment 
of practically all expenses of the General 
Department of A. T. and T. was predicated 
upon the belief that the largest corporation 
in the United States controlled its vast 
domain and collected hundreds of millions 
of dollars in dividends annually simply as 
incidental and secondary to losing some 
$8,000,000 in rendering services to associated 
companies. The Commission was not willing 
to swallow this assumption, and therefore 
likewise considered the A. T. and T. cost 
allocation untenable. Indeed, the record 
showed that a substantial portion of the 


activities of the General Department were 
carried on in behalf of the holding company 
function of the Company, and that assign- 
ment of certain taxes and costs of holding 
funds available for associated companies 
were clearly not a license contract cost. On 
these grounds the Commission held that 
the cost of rendering license contract serv- 
ices had not been shown, and therefore com- 
pletely disallowed the 114% license contract 
payment as a proper operating expense for 
rate-making purposes. Clearly, the ruling 
of the Wisconsin Commission must stand 
if the principle of the Smith case is to re- 
main unvitiated by arbitrary allocations of 
practically all A. T. and T. general expenses 
to associated company subscribers. 
Valuation. The closed Bell system re- 
ceived another rude buffet when, in ruling 
on property value, the Commission refused 
to accept for appraisal purposes current 
prices on equipment manufactured by the 
Western Electric Company, as being ab- 
normal and monopolistic. The Commis- 
sion’s engineer, in arriving at the reproduc- 
tion cost new of the property, applied the 
1929 Western Electric price list on materials 
and equipment, whereas the telephone com- 
pany’s engineer applied the higher 1935 
price list, in determining present value; 
from this cause alone there ensued a differ- 
ence of some $3,500,000 between the two 
estimates. The 1935 prices of the Western 
Electric Company were higher than 1929 
rices because, having a monopoly of Bell 
clan it had twice advanced its prices 


10% in order to recoup the losses incurred 


on its low depression output. In view of 
the decline in the general level of prices, 
the Commission rejected use of the 1935 
price list, in favor of the 1929 list, even 
though the reasonableness of the latter 
prices had not been proved by any actual 
showing of Western Electric’s costs of pro- 
duction. The 1929 list was regarded as 
applicable in reproducing a large telephone 
property which would call forth a large 
volume of production by the Western Elec- 
tric Company. To allow use of the higher 
price list, in face of decreased prices else- 
where, would be to permit the Western 
Electric Company, an unregulated monopo- 
listic enterprise, to mark up the reproduc- 
tion cost of telephone companies the country 
over. In its decision the Wisconsin Com- 
mission is in step with other commissions 
which recently have refused to sanction use 
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of the arbitrarily increased Western Electric 
prices in property appraisals.’ 

Recent telephone cases have revealed a 
fundamental inconsistency on the part of 
the companies as to the determination of 
accrued depreciation for valuation purposes, 
and the building up of depreciation reserves 
out of annual charges to expenses. The 
Wisconsin Telephone Company likewise 
took the inconsistent position, now familiar 
to all, that that depreciation to be deducted 
from reproduction cost should be “existing 
depreciation” as determined by observation 
(equivalent to 10% of reproduction cost 
new) and had no relationship to depreciation 
reserve (equivalent to 34% of book cost) 
which had been built up out of annual 
charges to expenses. The Commission, 
however, in pursuit of its well-defined policy, 
insisted that “depreciation deducted for 
valuation purposes must be consistent with 
the amount of depreciation included in 
operating expenses.” It did, however, adjust 
the depreciation reserve figure to reflect the 
fact that depreciation expense charges of the 
last few years had been higher than they 
should have been. A proper deduction as 
of the date of valuation was determined by 
adding to the required depreciation reserve 
in 1931 the net additions based on rates of 
depreciation theretofore found reasonable for 
expense purposes. This resulted in 28.47% 
accrued depreciation for the year 1934. 

Going Value. The Company’s claims for 
a substantial allowance as going value were 
thoroughly demolished by the Commission, 
which held that it had given effect to the 
value of the property as a going concern in 
arriving at value of the tangible property, 
in which it had taken cognizance of book 
investments and values which included 
costs of developing personnel and organiza- 
tion. In short, the Commission ruled out 
all the hocus-pocus which enters the usual 
claim for going value. 

Rate-Base and Rate of Return. In summing 
up the evidence and arriving at a fair rate- 
base, the Commission adopted a figure which 
was substantially below the Company’s 
claimed reproduction-cost rate-base, some- 
what above the Commission’s engineers’ 
estimate of reproduction-cost rate-base, and 
slightly less than depreciated book cost. 


7 For a review of important recent cases see Richard 
A. Harvill, “Valuation and Rate-Making for Telephone 
Companies,” 12 Journal of Land & Public Utility 
Economics 99-107 (February, 1936). 

§ Harvill, Joc. cit. 
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Far too often commissions have split 
hairs on valuation, only to give away an 
arm’s length in the rate of return. The 
present case illustrates a marked departure 
from the old practice of guessing at over-all 
“fair” rate of return, and is an approach to 
a realistic rate of return based upon neces. 
sary present costs of capital. 

he Company’s claim to a fair return of 
over 6% and its citation of costs of capital 
to the parent company (reflecting dividends 
paid by the subsidiary) were held to be 
without merit in view of prevailing utility 
bond yields of less than 4%. Instead of 
historical costs of capital, determined largely 
for benefit of the parent company, the Com- 
mission relied upon studies of the capital 
costs derived from a conservative reproduc- 
tion of the Company’s capital structure, 
based upon current costs of borrowed funds 
and preferred stock capital, plus a generous 
margin above these levels for common 
stock equity. In 1935 this hypothetical 
over-all return ranged from 4.5% to 5.75%, 
depending upon the assumptions used. 
The risk element so often stressed in fixing 
the rate of return is dismissed in this case 
by reference to the extremely successful 
financial record of the Company, and its 
entrenched legal and economic position in 
the market. By deducting an allowance for 
income taxes before computing a reasonable 
rate of return, such income taxes being in 
reality a tax exemption of the stockholder 
which is a part of his actual return, the Com- 
mission in effect allows a rate of return higher 
by .66% than that it finally fixes. 

Thus giving weight to present-day con- 
ditions the Commission finds a fair rate of 
return on the rate-base to be 54%. This 
is not the differential rate of return hoped 
for by some economists, in the sense that 
it does not definitely fix a set rate of return 
on each segment of the capital structure, 
but it is a differentiated rate of return in 
the sense that it gives weight to the actual 
costs of attracting various parts of the 
capital structure. 

Several other aspects of the Commission’s 
decision are of great interest, but cannot 
be discussed here. Suffice it to say that, in 
common with the views and actions of the 
Commission already summarized above, they 
reveal unmistakable symptoms of a renais- 
sance of the regulatory process in Wisconsin. 

Husert Haviik 
Instructor in Economics, 
Columbia University. 
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Urban Land 


Wenzlick, Roy. THE Cominc Boom IN 
Rea Estate: AnD Wuat To Do Asout 
Ir. New York: Simon and Schuster, 1936. 


pp. 48. $1.00. 


This book is a short discussion of the 
future course of real estate activity and real 
estate prices in the next few years, based 
on the analysis of real estate cycles which 
has been made by the author. While his ob- 
servations have been directed more par- 
ticularly to real estate cycles in St. Louis, 
he has also taken into consideration similar 
movements in the country as a whole. He 
calls attention to the trend of population 
from city to country since 1920 and pre- 
dicts that soon a reverse of that trend will 
increase the demand for construction in 
urban areas. He expects that the housing 
shortage will become acute at an early date 
and, consequently, rents and costs of con- 
struction will rise. 


The chief data presented in the book are 
found on the large chart on pages 24 and 
25 which shows the course of real estate 
activity in St. Louis from 1875 through 1935 
and likewise the course of foreclosures for 
the same period. This chart gives a view of 
the length of the periods of recovery and de- 
cline in real estate and is probably the basis 
for some of the author’s conclusions as to 
the length of time involved in the present 
real estate recovery movement. He pre- 
dicts, for example, that the general level of 
prices by 1938 will be equal to the level of 
prices in 1926 and expects the present real 
estate boom to reach its peak in the early 
1940’s. The book contains advice in regard 
to building and investments in real estate 
paper during the period of the boom. 

While the book contains many observa- 
tions of a man informed in the real estate 
field, no very compelling statistical reasons 
are given for his conclusions that wholesale 
prices will reach the 1926 level by 1938 nor 
does there appear a very definite statistical 
inference as to the time required for the 
present real estate cycle to reach its highest 
development. For a brief consideration of 
the present real estate situation, however, 


the publication is commended as being an 
informed discussion. 

SpurGEON BELL 
Director, Division of 
Research and Statistics, 
Federal Home Loan Bank Board. 


Paver, John and McClintock, Miller. 
TRAFFIC AND TRADE. New York: McGraw- 
Hill Book Co., Inc., 1935. pp. viti, 136. 
$4.50. ; 

Dr. McClintock, director of the Bureau 
for Street Traffic Research of Harvard Uni- 
versity, is also well known as a traffic con- 
sultant for a number of the larger cities. 
The objects of the present study, sponsored 
by a group of national advertising interests, 
are set forth in the titles to two parts of 
the book—namely, “The Space and Time 
Distribution of Retail Trade” (Part II) 
and “Adjustment of Distribution Methods 
to Moving Buying Power” (Part IV). The 
technique is very interesting but so novel 
and intricate that any analysis is imprac- 
ticable in this short review. 

The authors are undoubtedly satisfied that 
the data forming the basis of their various 
charts are sufficiently broad and typical, 
but it would be interesting to know what 
such data include. The study develops four 
indices for determining the “primary retail 
trading area” of a city, which in the case of 
Indianapolis appear to coincide and check 
each other remarkably closely (page 70). It 
would be interesting to compare the area 
thus defined with one indicated according 
to other methods. 

GraHaM ALDIS 

Lecturer in Real Estate, 

Northwestern University. 


Bodfish, Morton, editor. 1935 Bu1LpING 
AND Loan Annats. Chicago: United 
States Building and Loan League, 1936. 
PP. xt, 9OZ. $5.00. 

This sixth volume in the series of Building 
and Loan Annals follows the pattern of its 
predecessors. Its contents, however, reflect 
the change which the year brought to the 
building and loan business. Much more 
space is devoted in this than in recent vol- 
umes to the business-getting and business- 
building problems of savings and loan. Less 
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attention is given to the governmental 
agencies and emergency measures which 
characterized the depression years. 

As usual the volume contains the latest 
complete statistical data on building and 
loan. These data record an improvement 
over the preceding year, not in all aspects, 
but in by far the majority of the measures 
of building and loan strength. Also included 
are digests of the most recent building and 
loan legislation in the various states. 

Heten C. Moncuow 
Of the Fournal staff. 


Land Resources 


Murchie, R. W. AcGricutturaL ProGRess 
ON THE Prairie FRontiER. Toronto: 
Macmillan Co., 1936. pp. xii, 344. $4.55. 


Volume V in the series “Canadian Fron- 
tiers of Settlement”’ is an interesting record 
of agricultural progress in western Canada 
in general and discussion of problems of 
land settlement, utilization, and tenure in 
particular. This volume published in 1936 
by R. W. Murchie and his collaborators 
includes the findings of surveys carried on 
by the Pioneer Problems Committee with 
whom the Bureau of Economics at Ottawa 
and the departments of agricultural eco- 
nomics of the provinces of Manitoba, 
Saskatchewan, and Alberta cooperated. 

The first seven chapters cover briefly the 
development of agriculture in the whole 
area, production trends, utilization of land, 
and land tenure. The remaining nine chap- 
ters give results of the surveys carried on 
in selected areas in the three provinces, 
while the expansion in use of mechanical 
equipment is recorded in the appendices. 

The areas selected for surveys include 
newly settled areas toward the northern 
limits of settlement and also some older 
sections where for various reasons resettle- 
ment is necessary. Surveys include a de- 
scription of soil topography, water supply, 
length of growing season, and origin of 
settlers. Type of farming, utilization of 
land, capital invested, indebtedness, and 
farm accounts for the year 1930-31 are 

iven special attention and methods of en- 
nt te of holdings, increase in net worth 
and living expenses, both home provided 
and purchased, are also included. 

Results of surveys provide valuable source 
material particularly on problems of land 
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utilization and farm management. They 
also afford information on problems of 
land tenure, settlement, and resettlement 
which were discussed in the earlier chapters 
and which merit more detailed comment 
even in a brief review. 

A series of maps, tables and charts records 
the statistical development and status of 
the three provinces in 1931 with respect to 
density oT caadia. size of farms, land 
utilization, and returns received for the 
years 1930 and 1931. Unfortunately, 
figures for gross returns are given for these 
years without stressing the point that these 
figures make no deduction for seed grain 
and feed fed to live stock. An excellent 
opportunity was here lost to expose the 
practice too frequently followed of providing 
a rather rosy picture of farming by using 
gross returns which are the result of con- 
siderable double counting. 

The longest and most analytical chapter 
is the one on land tenure. Results are re- 
corded by census subdivisions, an essential 
detail in such an expansive area. Trends 
in tenure are presented regionally and dis- 
cussion is given of the variation in tenure 
according to type of farming, value of land, 
size of farm, and ethnic origin of the settler. 

One chapter is devoted to a consideration 
of ranching. The early development, sub- 
sequent decline, and present status of this 
industry are given. The shift from ranching 
to farming and the increase in use of me- 
chanical devices are both important factors 
in the status revealed by the surveys. 


The trend of development portrayed in 
the early chapters of this book provides 
the necessary historical background of many 
of the present problems revealed in the re- 
ports of the surveys which constitute the 
major portion of the work. This trend 
records the decline of ranching and the 
expansion of the wheat area accelerated by 
mechanical devices. The direction and 
methods of this expansion have brought 
about problems of capital required in the 
type of farming evolved, the indebtedness 
existing, the difficulties of securing an accept- 
able standard of living and providing com- 
munity services for the comparatively sparse 

pulation that the growing of grain largely 
G machine methods is able to sustain. 
Much light is shed on these present problems 
in the later chapters of this book which is a 
source of valuable information for all 
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roblems gen- 
. LATTIMER 


students of land and farm 
erally. J. 
Professor of Agricultural 
Economics, Macdonald 
College, Canada 


Public Utilities 


Sharfman, I. L. Tue IntTerstatE Com- 
MERCE Commission. Part III, Vol. B. 
New York: Commonwealth Fund, 1936. 
pp. xviti, 833. $5. 

This volume is a step toward the comple- 
tion of Professor Sharfman’s comprehensive 
study of the Interstate Commerce Com- 
mission. Part One traced the legislative 
history of the Interstate Commerce Act. 
Part Two was an analysis of the Com- 
mission’s jurisdiction over interstate com- 
merce. Part Three pertained to the admin- 
istrative functions of the Commission. 
Volume A of Part Three dealt with the valu- 
ation of the property and with matters of 
finance, construction, and abandonment. 
The current volume pertains to the primary 
task of the Commission—the exercise of its 
powers over rates. It includes an analysis 
of the principal considerations involved in 
the problem of rate-making, traces the 
history of the great advanced rate cases 
prior to the Transportation Act of 1920, 
and considers the exercise of the power of 
rate-making under the authority of the 
Transportation Act in the five major in- 
vestigations conducted pursuant to it. The 
volume contains also an analysis of the 
experiment with the recapture of excess 
earnings under the Transportation Act of 
1920 and of the attempts in the control of 
rate divisions. 

Professor Sharfman’s work is done with 
excellent thoroughness. One who partici- 
pated in one of the several major parts of 
the Commission’s activity which he dis- 
cusses and who was intimately in touch with 
its development will find that Professor 
Sharfman’s discussion reflects with photo- 
graphic fidelity all the detail of the unfold- 
ment with a completeness and with a wealth 
of selected material which is remarkable. 
The book, consequently, is an excellent 
source book and history. As such, and were 
it nothing more, it would be invaluable. 
Professor Sharfman, however, goes farther; 
he analyzes the interplay of basic theories 
and ideas, the action of which forms the 
woof and warp of these problems. Whether 
his judgment with reference to the soundness: 


of the Commission’s treatment of these 
principles, theories, and positions is the 
judgment which you and I would reach 
seems to me to be quite immaterial. For 
here is a highly controversial field, with the 
widest conflict of views regarding issues 
which lie in planes where only the amateur 
will expect exactitude, and the Commission 
frequently renders six to five decisions. 
Here Professor Sharfman has founded his 
conclusions on a full factual basis and a 
breadth of analysis and has proceeded with 
independence. He has made a s panes 
e rail- 


contribution to the unfoldment of 
road problem. 


LEsuiE CRAVEN 
Counsel, Federal Coordinator of 
Transportation, 1934-6. 


Dimock, Marshall E. DeEveELopinc AMERI- 
ca’s Waterways. Chicago: University 
of Chicago Press, 1935. pp. x0, £23. $1.50. 
This monograph represents a survey of 

the Inland Waterways Corporation con- 
ducted at the invitation of the Secretary 
of War. The investigation was financed by 
the Public Administration Fund of the 
University of Chicago; its publication was 
authorized by the Secretary of War. The 
survey was designed to answer two questions: 
“In the first place, has inland waterways transporta- 
tion proved economical and satisfactory as compared 
with other forms of transportation and how should it 
be coordinated with the transportation system as a 
whole .... Secretary Dern’s | oma concern was 
with the actual management of the corporation and 
the possibility of suggesting modifications and improve- 
ments. The present study, therefore, is primarily one 
in public administration. Therefore, although we have 
dealt with the general question of economy, .... the 
reader should bear in mind the fact that larger questions 
of constitutional and administrative relationship and 
principles of administration are the self-imposed limits 
of the present investigation.” 

The volume presents a 40-page chapter 

66 . . 

on “The Economics of River Transporta- 
tion” and then three chapters on the admin- 
stration and control of the Inland Water- 
ways Corporation. A chapter of “Conclu- 
sions and Recommendations” and a “Post- 
script,” telling of the adoption by the Cor- 
poration of certain of the author’s recom- 
mendations, conclude the study. _ 

With respect to the administration and 
control of the Corporation the author con- 
cludes that there is ample room for improve- 
ment in economy and organization. So far 
as the reviewer can judge, the numerous 
suggestions offered for changes in policy 
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are for the most part sensible and fairly 
well grounded. To an important extent 
they appear to have been adopted by the 
Corporation and its governor, the Secretary 
of War. 

It is well, however, that the author 
stressed that “larger questions of constitu- 
tional and administrative relationship and 
principles of administration [rather than 
‘the general question of economy’”’] are the 
self-imposed limits of the present investiga- 
tion” (p. xi). For the requested “diplomatic 
immunity” from criticism is sorely tried by 
the pages (4% of the total) in which he 
essays to solve the perplexing problems of 
comparative transport costs and transport 
coordination. The analysis here is charac- 
terized by sweeping. assertions, some of 
which are highly questionable, and by state- 
ments which indicate a lack of acquaint- 
ance with rudimentary aspects of transport 
economics. 

Space permits only a few specific illus- 
trations: ‘‘.... there is no question in most 


of these [foreign] countries that water trans- 
portation is ‘economical’... .” (p. 5); refer- 
ence to “a constant increase of tonnage 
handled” during the past 16 sons is fol- 


lowed (p. 12) by a recognition that the peak 
in tonnage, in fact, was reached in 1928 and 
has not been equalled since; “there is reli- 
able evidence ‘that the railroads paralleling 
the Mississippi waterway have been per- 
mitted to slash their rates in order to pre- 
vent the river carriers and road haulers 
from getting any more business than neces- 
sary, while the rates charged in the interior 
(particularly those in the plateau and inter- 
mountain territory) have been higher as a 
result” (pp. 20-21, italics mine). Surely 
anyone Salar with the economic aspects 
of rate-making would not venture such a 
statement. A curious misconception is dis- 
played by the author (pp. 34-35) in criticiz- 
ing the use by other authors of a distance 
circuity factor in comparing costs of rail 
and water transport. 


The really distressing thing about the 


monograph is the illustration it gives of the 
frequent inability of those working in the 
social sciences to recognize that many topics 
require the cooperative effort of specialists 
of complementary training. If one does 
not wish to enlist the assistance of others, 
then he should be prepared to devote a 
considerable amount of time to the mastery 
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of a field related to, but distinct from, his 
own. Joun D. Sumner 
Associate Professor of 

Economics and Public Utilities, 

University of Buffalo. 


Public Finance 


Fagan, Elmer D. and Macy, C. Ward. 
Pusuic Finance. New York: Longmans, 
Green and Co., 1934. pp. vi, 960. $4.75. 
This volume of selected readings on pub- 

lic finance contains much that will interest 
students of land and public utility economics, 
particularly the selections on public works 
and the business cycle, assessment of real 
property, the general property tax, the 
classified property tax, special assessments, 
tax delinquency, incidence of real estate 
taxes, the single tax and the increment tax, 
taxation of natural resources, and taxation 
of public utilities. This book will not, how- 
ever, appeal to the reader who wants no 
more than on-the-surface descriptive mat- 
ter. Selections have been made mostly 
from writings which approach the problems 
of public finance analytically and in terms of 
basic economic principles. 

Several features combined make this 
volume well suited for use as collateral 
reading in public finance. Questions and 
problems for discussion, suggestions for re- 
search, and bibliographical notes at the end 
of each chapter were prepared especially for 
the student. The general arrangement is 
orthodox, following that of accepted text- 
books in this field. The character and scope 
of the selections are both good. Moreover, 
considering the wide variety of sources and 
topics, the editors (professors of economics 
at Stanford. University and Coe College, 
respectively) have by introductory sections, 
transitional paragraphs, and guide foot- 
notes tied the whole together with remark- 
able continuity. 

The technical student of public finance 
will find this book handy, since it success- 
fully encompasses between two covers 
excerpts from much excellent but scattered 
literature. A one-volume edition has its 
limitations, of course. ‘Favorites’ will be 
found missing. On the other hand, the 
catholic taste of the editors will guarantee 
these readings a place on many a public fi- 
nance five-foot shelf. 

A. M. Hittuouse. 


Director of Research, Municipal 
Finance Officers’ Association. 





